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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9-1998) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of September 1998 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Septem- 
ber 16, 1998. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, NW, Ronald 
Reagan Building, 3rd floor, Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: October 21, 1998. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 21, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF PC-POS 
KEYBOARD WITH MSR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of a personal computer (PC)—point-of-sale (POS) 
keyboard with a magnetic strip reader (MSR) under the Harmonized 
Tariff Schedule of the United States (HTSUS). Customs invites com- 
ments on the correctness of the proposed modification. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C 


DATE: Comments must be received on or before November 4, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the same office. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Star. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of a PC-POS keyboard with MSR. Customs invites 
comments on the correctness of the proposed modification. 

In HQ 957491, Customs ruled that the PC-POS keyboard with MSR 
is classifiable under subheading 8537.10.90, HTSUS, as an other board 
for electric control or the distribution of electricity. HQ 957491 is set 
forth in “Attachment A” to this document. 

It is now Customs position that the PC-POS keyboard meets the 
terms of chapter 84, note 5, HTSUS (both before and after the 1996 
amendments), and is classifiable under subheadings 8471.92.20 (1994) 
and 8471.60.20 (1998), HTSUS, as a keyboard. 

Customs intends to modify HQ 957491 to reflect the proper classifica- 
tion of the PC-POS keyboard with MSR under subheadings 8471.92.20 
(1994) and 8471.60.20 (1998), HTSUS. Because HQ 957491, issued on 
July 31, 1996, dealt with the classification of the PC-POS keyboard with 
MSR entered both before (1994) and after amendments to chapter 84, 
note 5, HTSUS, were implemented in 1996, we have included the proper 
classification of the keyboard for 1994 as well as under the current tariff 
schedule. Before taking this action, we will give consideration to any 
written comments timely received. Proposed Headquarters ruling 
961259 modifying HQ 957491 is set forth as “Attachment B” to this doc- 
ument 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 16, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 
Washington, DC, July 31, 1996. 
CLA-2 RR:TC:MM 957491 LTO 
Category: Classification 
Tariff No. 8471.92.20 (1994 only), 8537.10.90, 
8485.90.00, 8537.10.90, and 8538.90.80 
PORT DIRECTOR 
U.S. CUSTOMS SERVICE 
610 S. Canal Street 
Chicago, IL 60607 


Re: IA 67/94; keyboards, keypads and keytops; GRI 2(a); section XVI, note 2; chapter 84, 
note 5; heading 8471, 8485, 8537, 8538, 8548; EN 84.69; HQs 082461, 087513, 955868, 
958709 


DEAR PorT DIRECTOR 

This is in response to your memorandum dated December 12, 1994 
(MAN-1-CO:CH:CT310 KGS), forwarding a letter dated August 14, 1994, from alaw firm 
requesting the classification of certain keyboards, keypads and keytops, which are im 
ported by Preh Electronics (“Preh”), under the Harmonized Tariff Schedule of the United 
States (HTSUS). In preparing this ruling, consideration was also given to supplemental 
submissions from counsel dated August 8, 1995, and March 12, 1996. 


Facts: 


The articles in question are keyboards, keypads and keytops, several samples of which 
were submitted. The keyboards are imported in three stages of completion: (1) bare, with 
no housing, no interface electronics and normally with unprinted keytops; (2) semi-fin- 
ished, with interface electronics but no housing; and (3) complete, including both housing 
and interface electronics. The keypads, which are small keyboards or supplementary key- 
board keys, are imported with no housing, no interface electronics and normally with un- 


printed keytops. The keytops are imported both printed and unprinted. 

Sample A1 is a “rows and columns” keyboard without a housing or interface electronics 
The keyboard has programmable keys that can be customized, for example, with relegend- 
able single, double or quad keytops (the 128 single keytops on sample Al are unprinted). 
Sample A1, therefore, can be configured for a variety of applications, including “point-of- 
sale” (POS). 

Sample A2 isa QWERTY-style keypad without a housing or interface electronics. It has 
six function keys (S1-S6) and also includes the following keys: “ESC,” “TAB,” “CTRL,” 
“ALPHA LOCK,” “REP” and “LINE FEED.” It does not havea “numerical” keypad. Sam- 
ple A2 does not appear to be configured for any particular application. 

Sample A3 is a customized, QWERTY-style keypad without a housing or interface elec- 
tronics. The keypad, which also has several special function keys, is configured for a ma 
chine tool application. Sample A3 includes the following printed keytops: Coolant; Tool 
in/out; Turret CCW; Turret CW; etc. The same keypad can also be configured for a POS 
application by simply changing certain keytops. 

Sample B isa QWERTY-style keyboard with interface electronics but no housing. It ap- 
pears to be a condensed version of a standard PC keyboard. It does not include separate 
“page up,” “pagedown,” “end” or “home” keys. These keys appear on the “numerical” key- 
pad. The keyboard also includes twelve function keys and three light-emitting diodes 
(LEDs), which appear to correspond to the “numbers lock,” “caps lock” and “scroll lock” 
portion of a standard PC keyboard. 

Sample C1, the Preh Commander PC-AT3, isa complete, QWERTY- style keyboard with 
a housing and interface electronics. The Commander is a multifunctionai compact key- 
board with 88 key positions, 19 mm (3/4 inch) keytop spacing and many programmable 
function keys. The Commander’s heavy duty construction is designed to “thrive in areas 
subject to extreme moisture, corrosive vapor, dust, dirt and overenthusiastic operators.” 
Sample C1, therefore, has many industrial, laboratory and medical technology applica- 
tions. 

Sample C3, the Preh PC-POS keyboard, is a complete, QWERTY- style keyboard with 
housing and interface electronics. The PC-POS has additional (programmable) “rows and 
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keys and a magnetic stripe reader that makes it particularly suitable for POS applications. 
It also includes an additional “wedge,” which provides the capability to connect different 
peripherals, such as a laser scanner. These samples cannot, according to note 5, be classi- 
fied as units for ADP machines under heading 8471, HTSUS (1994). See, e.g., HQ 955868, 
dated May 20, 1994 (wherein a POS terminal incorporating an ADP machine was classified 
as a cash register under heading 8470, HTSUS); HQ 087513, dated November 5, 1990 
wherein a laser machinery center with a “computer numerical control” (CNC) was classi- 

fied as a laser machine tool under heading 8456, HTSUS). 
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Samples Al, A2, A3 and C3 are classifiable under heading 8537, HTSUS. Each keyboard 
and keypad consists of a base equipped with a number of switches that generate electrical 
signals upon contact, each key activating the entry of a specific letter, number, symbol, etc. 
Specifically, these keyboards and keypads are classifiable under subheading 8537.10.90, 
HTSUS (1994), which provides for other bases, equipped with two or more apparatus of 
heading 8535 or 8536, HTSUS, for electric control or the distribution of electricity, for a 
voltage not exceeding 1,000 V. For other rulings concerning the classification of various 
keyboards under this heading, see, e.g., HQ 082461, dated February 23, 1990, (wherein a 
keyboard without interface electronics for a desktop ADP machine was classified under 
heading 8537, HTSUS, rather than heading 8471, HTSUS, because it did not meet the defi- 
nition for an ADP unit); HQ 958709, dated February 6, 1996, which revoked HQ 087362, 
dated February 19, 1991 (wherein a keyboard for a cellular telephone, with no housing or 
interface electronics, was classified under heading 8537, HTSUS, rather than under head- 
ing 8471, HTSUS (according to note 2(a) to section XVI, HTSUS)). 

Samples Band C1, on the other hand, are connectable to the central processing unit, and 
are specifically designed as parts of an ADP system. Sample B has many (somewhat con- 
densed) features that are similar to a standard PC keyboard. It is a QWERTY-style key- 
board with interface electronics but no housing. It has twelve function keys and includes 
three LEDs, which appear to correspond to the “numbers lock,” “caps lock” and “scroll 
lock” portion of a standard PC keyboard. 

Sample C1, the Preh Commander PC-AT3, is a multifunctional compact keyboard with 
88 key positions, 19 mm (3/4 inch) keytop spacing and many programmable function keys 
The C1 is a complete keyboard with housing and interface electronics. Although the Cl’s 
heavy duty construction is designed to “thrive in areas subject to extreme moisture, corro- 
sive vapor, dust, dirt and overenthusiastic operators,” it is used principally as a part of an 
ADP system 

Accordingly, both sample B and C1 are classifiable as ADP input units under heading 
8471, HTSUS. Specifically, they are classifiable as keyboards for ADP machines under sub- 
heading 8471.92.20, HTSUS (1994). Because sample B does not contain its housing, classi- 
fication is based on GRI 2(a), HTSUS. 


1996 


In 1996, note 5 to chapter 84, HTSUS, and the structure of heading 8471, HTSUS, was 
substantially modified. Note 5(B) to chapter 84, HTSUS (1996), now provides as follows: 


(B) Automatic data processing machines may be in the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be re 
garded as being a part of a complete system if it meets all the following conditions: 
(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

This portion of note 5(B) remained essentially the same, although the note now requires 
that a unit must be “solely or principally used” in an ADP system, rather than “specifically 
designed as part of such a system.” This change negates any ambiguity that may have re- 
sulted from the use of the term “part” in the definition and classification of “ADP units,” 
which are not “ADP parts” (parts of ADP machines are classifiable under heading 8473, 
HTSUS). 

Note 5 to chapter 84, HTSUS (1996), also includes the addition of note 5(D), which pro- 
vides that “[p]rinters, keyboards, X-Y coordinate input devices and disk storage units 
which satisfy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be clas- 
sified as units of heading 8471.” Counsel! for Preh contends that this addition requires the 
classification of all keyboards and keypads as ADP input units under heading 8471, 
HTSUS. We disagree. 

The addition of note 5(D) “slightly” expands the scope of heading 8471, HTSUS, to in- 
clude printers, keyboards, X-Y coordinate input devices (mouse, joystick, etc.) and disk 
storage units “which, though normally used with ADP machines, could also be used with 
word processors and other office machines.” See World Customs Organization (WCO), 
Amendments to the Harmonized System Nomenclature, effective from 1 January 1996; 
Annex I to Doc. 36.250 E (RSC/3/Sept. 90); Annex E to Doc. 36.600 E (HSC/7/Apr. 91). See 
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nmodity Description and Coding System Explanatory Note 84.69 
sification of certain printers designed to be connected to other type 
achines, ADP machines, etc 

require that printers, keyboards, X-Y coordinate input devices 
that are “capable” of being connected (directly or indirectly) to the 
e and are able to accept or deliver data in a form which can be used 

»d under heading 8471, HTSUS. However, while “principal use 

not required, the 1996 amendments to note 5 to chapter 84, 
ntended to expand the scope of heading 8471, HTSUS, to inc jude all 

X-Y coordinate input devices and disk even units 

be read in light of note 5(E) to chapter 84, HTSUS. Note 5(B) to chapte 
provides that a unit is to be regarded as being a part of an ADP system if it 
sted conditions, “subject to note 5(E) to chapter 84, HTSUS.” Note 5(E) 

to 1996 was found following notes 5(A) and 5(B) under note 5 (see above), pro 
achines performing a specific function other than data processing and 
yr working in conjunction with an automatic data processing machine are to 
idings appropriate to their respective functions or, failing that, in re- 
ngs (ad hitont 1996 text in bold face).” Thus, while note 5(D) negates the sole 


use requirement when considering the classification of printers, keyboards 


yrdinate input devices and disk storage units, note 5(E) provides a separate prereq 


lassification of any ADP machine and, therefore, ADP unit. To be classified as 
a device must be used with a machine that is considered, for classification 
achine. See chapter 84, note 5(A), HTSUS ( a 1996) (defining “auto 
ta processing machines” for purposes of heading 8471, HTSUS 

ited above, samples Al, A2 and A3 cannot be used wit! ce at is classifiable as 

P machine unde ee Te HTSUS. These samples cannot, according to n¢ 

1its for ADP mz ch 1ines under heading 8471, HTSUS Rat i 

are classifiable (as in 199 ~e subheading 8537.10.90, HTSUS (1996). 

Samples B — C1 remain a issifiable (as in 1994) as ADP input units under heading 
71,HTSUS.Spe — y, they are classifiable as keyboards for ADP machines under sub 


1996), be classified as ur 


g 8471.60.20, I tTSU S (1996). Because sample B does not contain its housing, classi- 
ication is based on GRI 2(a), HTSUS 
he classification of sample C3 (the PC-POS), in light of the 1996 amendments, isa more 
icult determination. However, it is our opinion that sample C3, although it can be con 
nected to a standard, desktop PC, cannot be classified as an ADP input unit under heading 
8471, HTSUS. Although “principal use” is not required, some degree of “capacity” for use 
in ADP machine, in light of the purpose of the 1996 amendments, must be required 
“capable” of being used with an ADP mac hine, a device must be actually, practically 
and commercially fit for such use. Such “capacity” requires more than a casual, incidenta i 
exceptional or possible use. 
13 he as addit ional (programmable) rows and columns keys and a magnetic stripe 
<es it particularly suitable for POS applications. It also includes an addi 
“weds ge,” w hich provides the capability to connect different peripherals, such as a 
scanner. Because of its special design, sample C3 costs a great deal more than a “stan- 
desktop keyboard (approximately ten times more than the “standard” keyboard) 
oreover, sample C3 provides certain features (i.e., many programmable function keys; 
F “wedge ’) that would not be used if connected to a standard, desktop PC. Thus, while sam 
le C3 can be connected to a standard, desktop PC, it is highly unlikely that one would pur 
>it for such use, as it is not practically and commercially fit for such use. While counsel 
reh has provided pictures of sample C3 connected to a standard, desktop PC, it is our 
opinion that any such use would be merely “casual, incidental, exceptional or possible.” 
This type of use was not the type contemplated by the amendments to chapter 84, note 5, 
HTSUS. Accordingly, sample C1, like samples Al, A2 and A3, is classifiable under subhead- 
ing 8537.10.90, HTSUS 


B. Printed and Unprinted Keytops 

Finally, we must consider the classification of the printed and unprinted keytops, which 
are parts of the keyboards with which they are used. Note 2 to section XVI, HTSUS, gov- 
erns the classification of parts within chapters 84 and 85, HTSUS. Note 2(a) is inapplicable 
in this instance, because the keytops are not “goods included” in any chapter 84 or 85 hea- 
ding. Note 2(b) (1996) provides, in pertinent part, that “[o]ther parts, if suitable for use 
solely or principally with a particular kind of machine, or with anumber of machines of the 
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same heading * * * are to be classified with the machines of that kind or in heading 8409, 
8431, 8448, 8466, 8473, 8503, 8522, 8529 or 8538 as appropriate (addition to 1996 text 
in bold face).” Accordingly, keytops that are principally used with the keyboards (or key- 
pads) of heading 8471, HTSUS, are classifiable, as parts, under heading 8473, HTSUS, 
while keytops that are principally used with the keyboards (or keypads) of heading 8537, 
HTSUS, are classifiable, as parts, under heading 8538, HTSUS. 

The principal use of certain printed keytops is readily ascertainable. For example, sam- 
ple A3, which was customized for use with a particular machine tool, includes the following 
printed keytops: Coolant; Tool in/out; Turret CCW; Turret CW; etc. These keytops would 
be classifiable, as parts, under heading 8538, HTSUS, specifically under subheading 
8538.90.80, HTSUS (1994/1996). However, the principal use of the unprinted keytops and 
the “interchangeable” printed keytops (keytops that can be found on all of Preh’s key- 
boards or keypads, such as, the “QWERTY” keytops) is unclear. In fact, counsel for Preh 
states that all of Preh’s keytops, whether imported unprinted or printed, are completely 
interchangeable—“the same size and style of keytop is used on a rows and columns key- 
board and on a QWERTY-style keyboard.” 

We do not have sufficient information to render a “principal use” determination for the 
“interchangeable” printed and unprinted keytops. It is therefore necessary to resort to 
note 2(c) to section XVI, HTSUS. Note 2(c) (1996) provides that “[a]ll other parts are to be 
classified * * * in heading 8485 or 8548.” The 1994 version of note 2(c) is substantially simi- 
lar. 

Heading 8485, HTSUS, provides for machinery parts, not containing electrical connec- 
tors, insulators, coils, contacts or other electrical features, and not specified or included 
elsewhere in this chapter, while heading 8548, HTSUS, provides for electrical parts of ma- 
chinery or apparatus, not specified or included elsewhere in this chapter. The keytops, 
which do not contain electrical connectors, etc., and are not “electrical” parts, are classifi- 
able under heading 8485, HTSUS, specifically under subheading 8485.90.00, HTSUS 
(1994/1996). This decision, of course, may change if we can later determine the principal 
use for the various keytops. 


Holding: 
1994 


Samples A1, A2, A3 and C3 are classifiable under subheading 8537.10.90, HTSUS, which 
provides for other bases, equipped with two or more apparatus of heading 8535 or 8536, 
HTSUS, for electric control or the distribution of electricity, for a voltage not exceeding 
1,000 V. The corresponding rate of duty for articles of this subheading is 5.3% ad valorem. 

Samples Band C1 are classifiable under subheading 8471.92.20, HTSUS, which provides 
for keyboards for ADP machines. The corresponding rate of duty for articles of this sub- 
heading is free. 

Customized, printed keytops (such as the Coolant, Tool in/out, Turret CCW and Turret 
CW of Sample A3) are classifiable under subheading 8538.90.80, HTSUS, which provides 
for other parts suitable for use solely or principally with the apparatus of heading 8537, 
HTSUS. The corresponding rate of duty for articles of this subheading is 5.3% ad valorem. 

All other keytops, printed or unprinted, are classifiable under subheading 8485.90.00, 
HTSUS, which provides for other machinery parts, not containing electrical connectors, 
insulators, coils, contacts or other electrical features, and not specified or included else- 
where in this chapter. The corresponding rate of duty for articles of this subheading is 5.7% 
ad valorem. 


1996 


Samples Al, A2, A3 and C3 are classifiable under subheading 8537.10.90, HTSUS. The 
corresponding rate of duty for articles of this subheading is 4.3% ad valorem. 

Samples Band C1 areclassifiable under subheading 8471.60.20, HTSUS, which provides 
for keyboards for ADP machines. The corresponding rate of duty for articles of this sub- 
heading is free. 

Customized, printed keytops (such as the Coolant, Tool in/out, Turret CCW and Turret 
CW of Sample A3) are classifiable under subheading 8538.90.80, HTSUS. The correspond- 
ing rate of duty for articles of this subheading is 4.6% ad valorem. 

All other keytops, printed or unprinted, are classifiable under subheading 8485.90.00, 
HTSUS. The corresponding rate of duty for articles of this subheading is 5% ad valorem. 
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This decision should be mailed by your office to the internal advice requestor 
no later than 60 days from the date of this letter. On that date, the Office of Reg- 
ulations and Rulings will take steps to make the decision available to Customs 
personnel via the Customs Rulings Module in ACS and the public via the Dis- 
kette Subscription Service, Freedom of Information Act and other public ac- 
cess channels. 

MarRVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 961259 DWS 
Category: Classification 
Tariff No. 8471.92.20 and 8471.60.20 
Mr. ROBED E. BURKE 
BARNES, RICHARDSON & COLBURN 
200 East Randolph Drive, Suite 7920 
Chicago, IL 60601 


Re: Reconsideration of HQ 957491; PC-POS Keyboard with MSR. 


DEAR MR. BURKE 
This is in response to your letter dated December 5, 1997, to the Port Director of Cus- 


toms, Chicago, Illinois, on behalf of Preh Electronics, Inc., requesting reconsideration of 
HQ 957491, dated July 31, 1996, specifically concerning the classification of the personal 
computer (PC)—point-of-sale (POS) keyboard with a magnetic stripe reader (MSR) under 
the Harmonized Tariff Schedule of the United States (HTSUS). Your letter was referred to 
this office for a response. 


Facts: 


The PC-POS keyboard with MSR (referred to as “Sample C3” in HQ 957491) is a 
QWERTY-style keyboard with housing and interface electronics containing a slot for the 
MSR. It also consists of additional “rows and columns” keys which may be programmed to 
accommodate a customers unique specifications, such as POS applications. You state that 
the keyboard is specifically designed for use with IBM or IBM-compatible PCs. The key- 
board also includes an additional “wedge”, which extends the flexibility of both the key- 
board and a PC using the keyboard to various other external applications, such as laser 
scanners. 


Tssue: 


Whether the PC-POS keyboard with MSR is classifiable under subheadings 8471.92.20 
(1994) and 8471.60.20 (1998), HTSUS, as a keyboard, or under subheading 8537.10.90, 
HTSUS (1994 and 1998), as an other board for electric control or the distribution of elec- 
tricity. 

Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRII provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

Because HQ 957491 dealt with the classification of the keyboard entered both before 
(1994) and after amendments to chapter 84, note5, HTSUS, wereimplemented in 1996, we 


will provide the proper classification of the keyboard for 1994 as well as under the current 
tariff schedule. 





CUSTOMS SERVICE 


1994 
The HTSUS yisions under consideration are as follows 
8471 Automatic data processing machines and units thereof; 
Other 
8471.92 Input or output units, whether or not entered with the rest ofa 
system and whether or not containing 
same housing 
Other 
Keyboards 
Other 
Other 
Other 


storage units in the 


Boards, eee) (including numerical control panels , consoles, desks, 
cabinets and other bases, equipped with two or more apparatus of head 


ing 8535 or 8536, for electric control 


or the distribution of electric ity 
ee those incorporating instruments or apparatus of chapter 90, 
other than switching apparatus of heading 8517 

8537.10 For a aia not exceeding 1,000 V 

8537.10.90 Other. 


In part, chapter 84, note 5, HTSUS, states 
A)* 
(B) Automatic data processing machines may be in the form of systems consisting of 
a variable number of separately housed units. A unit is to be regarded as being a part o 
the complete system if it meets all of the following conditions 
It is connectable to the central processing unit either directly or through one 
yr more other units; and 
b) It is specifically designed as part of such a system (it must, in particular, un- 
less it is a power supply unit, be able to ac cept or deliver data in a form (code or 
ignals) which can be used by the system 


Such units entered separately are also to be classified in heading 8471 


i 
Heading 8471 does not cover machines incorporating or working in conjunction with 
an automatic data processing machine and performing a specific function. Such ma 
chines are classified in the headings appropriate to their respective functions or, 


fea 5) 
fall 
ing that, in residual headings 


In HQ 957491, we held the subject keyboard to be classifiable in heading 8537, HTSUS, 
specifically under subheading 8537.10.90, HTSUS. In precluding classification of the key- 
board in heading 8471, HTSUS, we stated that: 


Samples * * * C3 (the PC-POS) are not specifically designed as parts of AI 
are used with machines performing a specific function, and therefore, cannot be classi- 
fied as ADP units. * * * Sample C3 has additional (programmable) rows and columns 
keys and a magnetic stripe reader that makes it particularly suitable for POS applica- 
tions. It also includes an additional “wedge,” which provides the capability to connect 
different peripherals, such asa laser scanner. These samples cannot, according to note 
5, be classified as units for ADP machines under heading 8471, HTSUS (1994). See 
e.g., HQ 955868, dated May 20, 1994 (wherein a POS terminal incorporating an ADP 
machine was classified as a cash register under heading 8470, HTSUS); HQ 087513, 
dated November 5, 1990 (wherein a laser machinery center with a “computer numeri 
cal control” (CNC) was classified as a laser machine tool under heading 8456 
HTSUS) 

You state that the keyboard connects directly to the central processing unit (CPU 
IBM or IBM-compatible PC, and can function only when connected to an operating P( 
Also, the keyboard relays data to and receives information from the At Nhen the PC 
depresses a key on the keyboard, the keyboard sends a signal to the CPU; this signal is then 
interpreted and used by the PC according to the autom¢ atic dé ata processing (ADP) ———* 
tion utilized by the system user. Based upon this information, we now agree that the sub- 
ject keyboard meets the terms of chapter 84, note 5(B), HTSUS, and is described as an ADP 
unit in heading 8471, HTSUS, specifically under subheading 8471.92.20, HTSUS. 


IP systems, 


)ofan 


user 
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HQs 955868 and 987513 are cited in HQ 957491 as precedent for the exclusion of the key- 
board from classification in heading 8471, HTSUS. However, both of those rulings dealt 
with the classification of machines (POS terminal and laser machinery center) incorporat- 

ig computer-type devices. It is now our position that these rulings are therefore distin- 
n the present situation concerning the classification of a keyboard which is, 
imported, specifically designed for use with a PC, regardless of the end 


oagree that the keyboard meets the terms of heading 8537, HTSUS, whichis broad 
ge. The keyboard is a board, containing switches of heading 8536, HTSUS, for 
control or the distribution of electricity. 
GRI 3(a) states that 


heading which provides the most specific description shall be preferred to head- 
ings providing a more general description * 

It is our position that heading 8471, HTSUS, more specifically describes the keyboard 
then does heading 8537, HTSUS. The keyboard must meet the terms of heading 8471, 
HTSUS, : = therefore chapte r 84, note 5, HTSUS, to be deemed an ADP unit. We find that 

the language of heading 8537, HTSUS, is not as stringent atest. Therefore the subject key- 


iaasifiable in heading 8471, HTSUS. 
wever, we must determine in which provision of heading 8471, HTSUS, the keyboard 
sifiable. Keyboards are specifically classifiable under subheading 8471.92.20, 
HTSUS, and MSRs are classifiable under subheading 8471.92.88, HTSUS. 
GRI 6 states that 


9 
5 
e 


flor legal purposes, the classification of goods in the subheadings of a heading shall be 
determined according to the terms of those subheadings and any related subheading 
notes and, mutatis mutandis, to the above rules, on the understanding that only sub- 

eadings at the same level are comparable. For the purposes of this rule, the relative 
section, chapter and subchapter notes also apply, unless the context otherwise re- 
quires 


Section XVI, note 3, HTSUS, states that: 


u|nless the context otherwise requires, composite machines consisting of two or more 
machines fitted together to form a whole and other machines adapted for the purpose 
of performing two or more complementary or alternative functions are to be classified 
as if consisting only of that component or as being that machine which performs the 
principal function. 

As the subject keyboard also contains a MSR component, it is our position that it is a 
composite machine. GRI 6 allows us to apply section XVI, note 3, HTSUS, the note which 
governs the classification of composite machines in section XVI, HTSUS, at the subhead- 
ing level 

Based upon section XVI, note 3, HTSUS, the keyboard is to be classifiable as if consisting 
only of that component which performs the principal function. Therefore, we must deter- 
mine whether the keyboard or the MSR functions of the keyboard constitute its principal 
function. Based upon the literature provided and the arguments presented, although the 
MSR is provided to enhance the capability of the keyboard, the principal function is that of 
the keyboard itself. The merchandise may be used with a PC without ever utilizing the 
MSR or “wedge” components. Therefore, the subject keyboard is classifiable under sub- 
heading 8471.92.20, HTSUS. See NY 872612, dated March 27, 1991. 


al, 
1998 
The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 


8471.60 Input or output units, whether or not containing storage units 
in the same housing: 
Other: 
8471.60.20 Keyboards. 


* * * * * 


8537 Boards, panels, consoles, desks, cabinets and other bases, equipped with 
two or more apparatus of heading 8535 or 8536, for electric control or 
the distribution of electricity, including those incorporating instru- 
ments or apparatus of chapter 90, and numerical control apparatus, 
other than switching apparatus of heading 8517: 
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8537.10 For a voltage not exceeding 1,000 V 
8537.10.90 Other. 


As was stated in HQ 957491, in 1996, chapter 84, note 5, HTSUS, was substantially mod- 
ified. It now states: 

(A) *** 

(B) [aJutomatic data processing machines may be in the form of systems consisting 
of a variable number of separate units. Subject to paragraph (E) below, a unit is to be 
regarded as being a part of a complete system if it meets all the following conditions: 

(a) it is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 

(c) It is able to accept or deliver data in a form (cedes or signals) which can be 
used by the system. 

(C) Separately presented units of an automatic data processing machine are to be 
classified in heading 8471. 

(D) Printers, keyboards, X-Y coordinate input devices and disk storage units which 
satisfy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be classi- 
fied as units of heading 8471. 

(E) Machines performing a specific function other than data processing and incor- 
porating or working with an automatic data processing machine are to be classified in 
the headings appropriate to their respective functions or, failing that, in residual head- 
ings. 

In HQ 957491, we again held the subject keyboard to be classifiable in heading 8537, 
HTSUS, specifically under subheading 8537.10.90, HTSUS. In precluding classification of 
the keyboard in heading 8471, HTSUS, we stated that: 


[nJote 5(D) must be read in light of note 5(E) to chapter 84, HTSUS. Note 5(B) to chap- 
ter 84, HTSUS, provides that a unit is to be regarded as being a part ofan ADP system 
if it meets all the listed conditions, “subject to note 5(E) to chapter 84, HTSUS.” Note 
5(E), which prior to 1996 was found following notes 5(A) and 5(B) under note 5 (see 
above), provides that “[m]achines performing a specific function other than data 
processing and incorporating or working in conjunction with an automatic data 
processing machine are to be classified in the headings appropriate to their respective 
functions or, failing that, in residual headings (addition to 1996 text in bold face).” 
Thus, while note 5(D) negates the sole or principal use requirement when considering 
the classification of printers, keyboards, X-Y coordinate input devices and disk stor- 
age units, note 5(E) provides a separate prerequisite to the classification of any ADP 
machine and, therefore, ADP unit. To be classified as an ADP unit, a device must be 
used with a machine that is considered, for classification purposes, an ADP machine. 
See chapter 84, note 5(A), HTSUS (1994/1996) (defining “automatic data processing 
machines” for purposes of heading 8471, HTSUS). 


* * * 


The classification of sample C3 (the PC-POS), in light of the 1996 amendments, is a 
more difficult determination. However, it is our opinion that sample C3, although it 
can be connected to a standard, desktop PC, cannot be classified as an ADP input unit 
under heading 8471, HTSUS. Although “principal use” is not required, some degree of 
“capacity” for use with an ADP machine, in light of the purpose of the 1996 amend- 
ments, must be required. To be “capable” of being used with an ADP machine, a device 
must be actually, practically and commercially fit for such use. Such “capacity” re- 
quires more than a casual, incidental, exceptional or possible use. 

Sample C3 has additional (programmable) rows and columns keys and a magnetic 
stripe reader that makes it particularly suitable for POS applications. It also includes 
an additional “wedge,” which provides the capability to connect different peripherals, 
such asa laser scanner. Because of its special design, sample C3 costs a great deal more 
than a “standard” desktop keyboard (approximately ten times more than the “stan- 
dard” keyboard). Moreover, sample C3 provides certain features (i.e., many program- 
mable function keys; “wedge”) that would not be used if connected to a standard, 
desktop PC. Thus, while sample C3 can be connected to a standard, desktop PC, it is 
highly unlikely that one would purchase it for such use, as it is not practically and com- 
mercially fit for such use. While counsel for Preh has provided pictures of sample C3 
connected to astandard, desktop PC, it is our opinion that any such use would be mere- 
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SUS. Accordingly, sample ( 


HTSUS 
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» chapter 84, note 5, HTSUS 
} 
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.\oted in HQ 957491, for merc 
10t meet the “sole or principal use” test 
that the “actually, practically and com 

t. In utilizing such a test, it 

sole or principal use” re 

3ased upon information we have received, 
on was not intended by the draft 


s specifically required in note 
5(B)(b) and (ce), HTSUS 
e previously stated, the 
ver data in a form 
° 84, notes 
E), HTSUS, to the subject merchan 
ovided, and contrary to the holding in HQ 957491, 
function, as its intended use is to input data 
input the data from a 
card into the PC by punching the keys of the keyboard rather than slid- 
igh the MSR. Therefore, the MSR does not necessarily have to be utilized 
the purpose of the keyboard is for data input, it is now our position 
ition of the keyboard in heading 8471, 
s themselves are classifiable in head 


] 


letermined that the keyboard is described in heading 8471, HTSUS, as 
based upon our analysis o > classification of the keyboard under the 1994 


HTSUS 


1e keyboard is classifiable under sub- 


1 January 4, 1996 


71.92.20 (1994 


JOHN DURANT 
Director, 


ings Division. 





REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF AUTOMOTIVE AIRBAG CUSHION 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of automotive airbag cushions. These are covers with constituent mate- 
rials or components of textile and rubber, for automatically inflating 
airbags of rubber-coated textile that protect riders in case of impact. 
Notice of the proposed revocation was published on September 16, 
1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 4, 1999. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On September 16, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 37, proposing to revoke NY 814061, 
dated September 20, 1995, which classified the airbag cushions as other 
parts and accessories for motor vehicles, airbags, in subheading 
8708.99.61, Harmonized Tariff Schedule of the United States (HTSUS). 
No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 814061 to reflect the proper classifica- 
tion of automotive airbag cushions in subheading 8708.99.80, HTSUS, 
a provision for other parts and accessories for motor vehicles. HQ 
961386 revoking NY 814061 is set forth as the Attachment to this docu- 
ment. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: October 19, 1998. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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| ATTACHMENT }j 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE, 
Washington, DC, October 19, 1998 
CLA-2 RR:CR:GC 961386 JAS 
Category: Classification 


Tariff No. 8708.99.80 
Mr. ROGER HAYNES 


MATERIALS MANAGER 

TAKATA RESTRAINT SYSTEMS 
PO B x 1580 

Greenwood, MS 38935-1580 


Re: NY 814061 Revoked; automotive airbag cushion; airbag cover of textile with rubber; 


parts and accessories for motor vehicles, airbags, Subheading 8708.99.61; HQ 958624 
t 5 5 


DEAR MR. HAYNES 

In NY 814061, issued to you on September 20, 1995, by the Director, Customs National 
Commodity Specialist Division, New York, a textile and rubber automotive airbag cushion 
was held to be classifiable in subheading 8708.99.61, Harmonized Tariff Schedule of the 
United States (HTSUS), as parts and accessories of the motor vehicles of headings 8701 to 
8705, airbags 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 814061 was published on September 16, 1998, in the Customs 
BULLETIN, Volume 32, Number 37. No comments were received in response to that notice. 


Ky fe 
LACS 


Che merchandise in NY 814061 was described alternatively as an airbag and an airbag 
cushion. In fact, it is a cushion or cover for an inflatable automotive airbag. The article was 


said to be 72.9 inches in circumference and composed of a light gray textile outside panel 
and a dark gray rubber-coated inside panel. The panels are precut to size and sewn togeth- 
er. 


The provisions under consideration are as follows: 


8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
8708.99 Other: 
8708.99.61 Airbags 

708.99.80 Other 


Issue: 
Whether the airbag cushion is an automotive part and accessory of heading 8708. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 3(a) states, in part, that where 
goods are, prima facie, classifiable under two or more headings, the heading which provides 
the most specific description shall be preferred to headings providing a more general de- 
scription. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding, and therefore not dispositive, the ENs provide a commentary on the scope 
of each heading of the Harmonized System and are thus useful in ascertaining the classifi- 
cation of merchandise under the System. Customs believes the ENs should always be con- 
sulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

On the issue of automotive parts or accessories, relevant ENs at p. 1552 state that head- 
ing 87.08 covers parts and accessories of the motor vehicles of headings 87.01 to 87.05, pro- 
vided they are not excluded by Note 2 to Section XVII and they are identifiable as being 
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suitable for use solely or principally with the motor vehicles of those headings. The airbag 
cushion meets these criteria. Accordingly, it is described by heading 8708. But, the cushion 
consists of textile and rubber components or materials. Appropriate headings in Chapters 
40 and 63, HTSUS, describe articles of rubber and other made up textile articles, respecti- 
vely. However, each heading describes part only of the good. They are deemed to be equally 
specific in relation to the airbag cushion. Moreover, these headings cover a wide range of 
articles composed of the respective constituent materials. Heading 8708, on the other 
hand, covers amore limited class of articles, whether of rubber or textile, that are parts and 
accessories for the motor vehicles of headings 8701 to 8705. We conclude that heading 8708 
provides a more specific description for the automotive airbag covers than do other head- 
ings which provide a more general description. See HQ 958624, dated February 21, 1996. 


Holding: 


Under the authority of GRI3(a), HTSUS, the airbag cover or cushion, of textile and rub- 
ber, is provided for in heading 8708. It is classifiable in subheading 8708.99.80, HTSUS. 
NY 814061, dated September 20, 1995, is revoked. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 


BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 


constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)) 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 98-135) 


FORMER EMPLOYEES OF TONKAWA GAS PROCESSING AND DELHI GAS 
PIPELINE CORP, PLAINTIFFS v. ALEXIS HERMAN, U.S. SECRETARY OF 
LABOR, DEFENDANT 


Court No. 98-04-00889 
(Dated September 17, 1998) 


ORDER 


RipGway, Judge: Upon consideration of Defendant’s motion for re- 
mand, Plaintiffs’ consent thereto, and the Court’s September 16, 1998 
conference call with the parties, it is hereby 

ORDERED that this action is remanded to the Department of Labor to 
conduct a further investigation and to make a redetermination as to 
whether petitioners are eligible for certification for worker adjustment 
assistance benefits; and it is further 

ORDERED that Defendant shall prepare a proposed consent Judicial 
Protective Order (covering both the existing administrative record as 
well as the supplemental record to be filed in the future) to be filed and 
served so as to be in the hands of the Court no later than September 29, 
1998; and it is further 

ORDERED that the existing administrative record (including both pub- 
lic and confidential portions) shall be filed with the Court and served so 
as to be in the hands of Plaintiffs (or Plaintiffs’ counsel, if applicable) no 
later than October 1, 1998; and it is further 

ORDERED that, based on their review of the existing administrative re- 
cord, Plaintiffs shall advise Defendant of: 


(1) any information not already in the administrative record 
which Plaintiffs believe should be considered by Defendant in mak- 
ing its redetermination, and 

(2) any information already in the administrative record which 
Plaintiffs believe was not adequately considered by Defendant in 
making its determination, 
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such comments (if any) to be sent no later than October 9, 1998, via two- 


day U.S. Priority Mail to 


Marilyn W. Zola, Esq. 

Office of the Solicitor 

U.S. Department of Labor 

200 Constitution Avenue, N.W. 
Room N-2101 

Washington, D.C. 20210 


and it is further 


ORDERED that the redetermination and the supplemental administra- 


and the Court, to be held at 1:30 p.m. Eastern Time on November 3, 
1998, at which time Plaintiffs shall advise whether or not they are satis- 
fied with the Department of Labor’s redetermination and, if not, an ex- 
pedited briefing schedule will be established by the Court. 


(Slip Op. 98-136) 

Au TECH SPECIALITY STEEL CORP, CARPENTER TECHNOLOGY CORP, 
REPUBLIC ENGINEERED STEELS, SLATER STEELS CORP, AND TALLEY 
METALS TECHNOLOGY PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
ISIBARS LTD., DEFENDANT-INTERVENOR 


Court No. 97-08-01328 


[Plaintiffs move for judgment on the agency record challenging the final results of the 
administrative review of the antidumping order on stainless steel bar from India. Defen- 
dant and defendant-intervenor oppose the motion for judgment on the agency record. 
Held: The Court remands the final results with respect to Commerce’s use of the purchase 
order date as the date of sale. The Court affirms the final results as to all other issues. ] 


(Dated September 24, 1998) 


Collier, Shannon, Rill & Scott (Laurence J. Lasoff, Robin H. Gilbert, and Sarah Lynch 
for plaintiffs 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director; Velta A. 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice, (Michele D. Lynch); of counsel: David W. Richardson, General Attor- 
ney, Office of Chief Counsel, Import Administration, U.S. Department of Commerce for 


defendant. 
Ablondi, Foster, Sobin & Davidow (Peter J. Koenig) for defendant-intervenor. 
OPINION 


MuscraVE, Judge: Plaintiffs, also petitioners in this review, AL Tech 
Speciality Steel Corp., Carpenter Technology Corp., Republic Engine- 





ered Steels, Slater Steels /OYp., and Talley Metals Technology collee- 
tively “AL Tech”) move for eae upon the agency record contesting 
the administrative review of the antidumping order on stainless steel 
bar from India. See Stainless Steel Bar From India: Final Results of An- 
tidumping Duty Administrative Review, 62 Fed. Reg. 37,030 (1997) (“Fi- 


nal Results”). AL Tech argues that: (1) Commer 


rce’s use of the October 

27, 1994 purchase order (“purchase order”) date as the date of sale for 
respondent and defendant-intervenor Isibars Limited (“Isibars” 
supported by substantial evidence on the record; and 


should be remanded with instructions that Commerce i 
T 


is un- 
tnis issue 

he issue a new de- 
termination based on the invoice dates of June 3, 1995 and September 
26, 1995 (“invoice date”) as the dates of sale. AL T ~ also ct ontends 
that the use of the invoice date as the date of sale will raise the 
margin for Isibars from zero to 16 percent. Pett F 
(March 27, 1997).¢ 


ni 
( 


ase 


.RD OF REVIEW 
Section 516A of the Tariff Act of 1930, as amended, 19 USS.C. 
§ 1516a(b)(1), sets forth the standard of review for this case. 19 U.S.C. 
§ 1516a(b)(1) (1994). Section 1516a(b)(1) states that “(t]he court shall 
hold unlawful any determination, finding, or conclusion found * to 
be unsupported by substantial evidence on the record, or otherwise not 
in accordance with law * * *.” 19 U.S.C. § 1516a(b)(1) (1994). “Substan- 


tial evidence is something more than a ‘mere scintilla,’ and must be 


enough reasonably to support a conclusion.” Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 405, 6: 36 F. Supp. 961, 966 (1986), aff’d 
Ceramica Regiomontana, S.A. v. United States, 5 Fed. Cir. (T) 77, 810 


ii. ‘dé, 
y 


F.2d 1137 (1987). In performing its substantial evidence analysis, the 
Court must: 


consider both sides of the record. It is not sufficient to examine 
merely the ev idence that sustains the agency’s conclusion. * * * In 
other words, it is not enough that the evidence supporting the 
agency decision is ‘substantial’ when considered by itself. The sub- 
stantiality of evidence must take into account w hatever in the re- 
cord fairly detracts from its wei 


Melex USA, Inc. v. United States, 
635 | 1995) (citing Universal Camera Corp 
488, 71 S.Ct. 456, 459, 464, 95 L.Ed. 456 


BACKGROUND 
On March 19, 1996, Commerce initiated an administrative review of 
Isibars’ sales of stainless steel bar in the United States for the period Au- 
gust 4, 1994 to January 31, 1996. Isibarsis an oe based manufactur- 
er/exporter of stainless steel bar. AL Tech entered its appearance in the 
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1996. On March 7, 1997, Commerce issued the pre- 

review determining that Isibars’ sales had not 

normal value. Stainless Steel Bar From India: Prelim- 

nping Duty Administrative Review, 62 Fed. Reg. 

ary Results” In response, AL Tech submitted 

arch 27, 1997, arguing that the Preliminary Results 

i upon the purchase order date as the date of sale. Isi- 

ttal brief in support of the Preliminary Results on 

10, 1997, Commerce issued the Final Results 

‘ro dumping margin for Isibars. AL Tech subse- 

ction reasserting its claim that Commerce incorrectly 
‘hase order date as the date of sale. 


1? 


eou 


DISCUSSION 


hether merchandise subject to an antidumping or- 

likely to be, sold at less than fair value,” Commerce 

, or constructed export price, and normal value. 

/7b(a) (1994). While the statute also provides that Com- 
ympare sales with “reasonably corresponding” sales dates, 
in provided for determining date of sale. 19 U.S.C 


sence of express statutory guidance, it has been Commerce’s 

determine the date of sale as the date on which the essential 

ge price and quantity, are finalized. See Silicon 

I | Results of Antidumping Duty Administrative 

48, 763, 46,766 (1996); Antifriction Bearings (Other 

or Bearings) and Parts Thereof From the Federal Re- 

F inal Results ee Duty Administrative 

692, 31,709 (1991) (“It is the Department’s es- 
practice to use t . the date when the price and quantity terms are 
. date of sale.”); Titanium Sponge From Japan; Final Results of 
Duty Administrative Review and Tentative Determina- 

voke in Part, 54 Fed. Reg. 13,403, 13,404 (1989) (“[T]o resolve 
ale issues, Commerce] is guided primarily by the date when the 
| terms of sale, pe articularly quantity and price, are established 
Commerce pr: actice also establishes that “[ilf basic terms of sale 
o-—' up to, or even subsequent to, the date of shipment, then 
he dat shipment is the date of sale.” Import Administration Ques- 
tionnaire to Isibars, March 29, 1996, Pub. Doc. 4 at I-5 (emphasis add- 

ed). 

Based upon Commerce’s date of sale policy, AL Tech contends that 
Commerce’s decision to use the purchase order date as the date of sale 
was: (1) in contravention of Commerce’s established practice; and 

2) not based on substantial evidence on the record: 


YT) 


First, Commerce erred in using the purchase order date as the date 
of sale because, according to Commerce policy, the date of sale is the 
date at which the material terms of a contract are agreed to by the 
parties. As is clear from the record, the date when the material 
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terms of the contract between Isibars and its U.S. buyer were 
agreed upon is the invoice date. * * * 

Second, Commerce’s * * * interpretation [of the term delivery al- 
lowance| was unsupported by substantial evidence on the record 
because neither of the two persons contacted by [Commerce] to de- 
scribe industry standard practice on delivery allowances was able to 
provide a definitive answer as to whether the term ‘delivery allow- 
ance’ applies to a shipment as a whole or to each type of bar when a 
shipment is composed of many types. 


Br. in Supp. of Pls.’ Mot. for J. on the Agency R. Pursuant to Rule 56.2 at 
4-5. 

In response, Commerce and Isisbars argue that: (1) the price and 
quantity terms were set as of the purchase order date; and (2) “the evi- 
dence contained in the record shows that the quantity delivered by Isi- 
bars fell within the delivery allowance of the purchase order, and that 
changes in the delivery date or number of deliveries did not effectuate a 
renegotiation of the price and quantity terms.” Mem. of the U.S. in 
Opp’n to the Pls.’ Mot. for J. Upon the Agency R. at 2 (“Def.’s Br.”) (em- 
phasis added). 

The Court agrees that “at the heart of this controversy” is the proper 
definition of the term “DELIVERY ALLOWANCE: +/—.10%” (“delivery 
allowance”) contained in the purchase order. Petitioners’ Reply Br. in 
Resp. to Def.’s and Def.-Intervenor’s Br. in Opp’n to Pls.’ Mot. for J. on 
the Agency R. at 2. The purchase order details size, quantity, and price 
for two grades of steel bar and sets delivery terms as CIF Seattle. The 
purchase order also lists: payment terms, terms of shipment, packing, 
freight, insurance, inspection, country of origin, delivery allowance, and 
weighing and shipping marks. In contrast, the invoices at issue also de- 
tail size, quantity, and price for two grades of steel bar. However, the 
quantity of steel bar listed in the invoices, and actually delivered, differs 
from the quantity set forth in the purchase order. 

If the Court finds that the delivery allowance provision applies to the 
shipment as a whole, then it appears that the quantity variances be- 
tween the purchase order and invoices were within the delivery allow- 
ance, and therefore, not material alterations to the original agreement.? 
Under this finding, the purchase order date would be the correct date of 
sale. Alternatively, if the Court finds that delivery allowance applies to 
each steel bar individually, then the original agreement wouid have been 
subsequently modified by quantity variances in excess of the 10 percent 
delivery allowance.‘ The Court, in the second example, would then con- 
clude that the invoice date is the correct date of sale. 

Upon review of the record, the Court finds that the terms of sale in 
this case were initially established as of the purchase order date. Ordi- 
narily, this determination would then lead to the conclusion that the 


3 A comparison of the total quantity of steel bar listed in the purchase order with the tota/ quantity of steel bar listed 
1 j | i 1 
in the invoices reveals a quantity variance of less than 5 percent 
4 Comparing the steel bar listed in the purchase order to the steel bar listed in the invoices on an individual basis 
reveals quantity variances ranging from 0.49 to 77.91 percent 





S 


sale. However, based upon the 


idequately verify Isibars’ state- 


hether the initial terms of sale 


» quantity vari- 


353.36 (1995), 

relied upon in 

» review.° Commerce 
ation of Isibars’ question- 
oi any communication 

in terms of sale stem- 
purchase order and in- 

: 11 at 2 (June 26, 
n this absence of 

as to the date of 

urchase order date was 
its Preliminary Results. 
minary Results arguing 
>the basic terms 
response, Isibars ar- 

» because the delivery al- 


» each steel bar 


it is not always 

recise quantities. That 
at the time of pro- 

the parties cannot 
> customer agrees at 

ery quantity tolerance 
quantities are outside the 
y the agreed on quantities 
yrder set the date of sale 


» in the stain- 


é r. of Pe ners at 2-3 (April 3, 
;added). Essential to this Court’s finding, is the fact that 


> subsequently relied upon Isibars’ factual statement regard- 


-d standard industry practice when Commerce issued its Fi- 
See Def.’s Br. at 20 (“Isibars’ explanation of the delivery 
when coupled with the results of Commerce’s verification 





and the fact that the purchase order was substantially performed, lead 
to the inexorable conclusion that Commerce’s interpretation of delivery 
is supported by substantial evidence.”); Date of Sale Memora idum at 
(“[W]e have been unable to find any e\ nce of standard ind 


tice which would contradict respondent’s claim.”); and F% lts at 


37,031 (referencing Commerce’s Date of Sale Memorandum 
In an attempt to “inform itself about delivery allowance 


iy all 


yractices, ” 
Commerce contacted several steel industry experts within 1 he govern- 
ment. Def.’s Br. at 26. When these experts ws bl 

dence of standard industry practice which 

supported Isibars’ claim, Commerce concluded that, in the absence of 
contradictory evidence, Isibars’ claim must be true. Date of Sale Memo- 
randum at 2. The Court finds this os and determination incon- 
sistent with the statutory requirement that Commerce verify factual 
information relied upon in még ak ing a final determination in an adminis- 
trative review. 19 U.S.C. § 1677m(i) (1994) 

After having wasato o uncover evidence to corroborate Isibars’ state- 
ment on the industry standard, Commerce should have then either con- 
cluded that the et was unverifiable or continued the investigative 
process until corroborating evidence was obtained. The Court finds that 
an absence of contradictory evidence, in and of itself, does not meet the 
verification requirements of 19 U.S.C. §1677m(i) and 19 C.ER. 
§ 353.36. To meet the requirements of 19 U.S.C. § 1677m(i) and 19 

C.ER. § 353.36, Commerce must establish record evidence which either 
supports or authenticates the factual statement upon which Commerce 
relies in making a final determination in an administrative review. ’ 

Upon review of the record in this case, the Court, finding no evidence 
to support Isibars’ industry standard claim, holds that Commerce failed 
to verify the industry standard claim. See 19 U.S.C. § 1677m(i) (1994); 
19 C.FR. § 353.36 (1995). The Court also finds that based upon this fail- 
ure to verify a factual statement upon which it relied, Commerce's date 
of sale determination is neither in accordance wit 


l 
} 


1 law nor based upon 
substantial evidence on the record. 


CONCLUSION 


In accordance with the foregoing opinion, Commerce’s date of sale de- 
termination is remanded with the instruction that Commerce reconsid- 


order, applies to the order as a whole or each steel bar individua ll ly. C om- 
merce shall also: (1) allow the parties the opportunity 

tional information on the delivery allowance issue; and (2) veri ai 
factual statements upon w hich Commerce relies in issuing its aa 
determination. The Final Results are affirmed as t¢ 


¢ to all other issues. 


er whether the term delivery allowance, as set forth in the purchase 
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(Slip Op. 98-137) 


DELVERDE, SRL AND DELVERDE USA, INC., PLAINTIFFS v. UNITED STATES, 
YEFENDANT, AND BORDEN, INC., HERSHEY FOODS CORP, AND GOOCH 
‘oops, INC., DEFENDANT-INTERVENORS 


onsolidated Court No. 96-08-01997 
n sustained 


Dated September 25, 1998 


& Williams (Lawrence J. Bogard) for plaintiff. 
n & Wollan (Constantino P Suriano) co-counse!l for plaintiff. 
V. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
ranch, Civil Division, United States Department of Justice (A. David Lafer), 
|. McCartin, Senior Counsel, Office of Chief Counsel for Import Administration, 
s Department of Commerce, of counsel, for defendant 
Rill & Scott (Paul C. Rosenthal, Kathleen W. Cannon, and Lynn Duffy 
ndant-i 


nt-intervenors 
OPINION 


RESTANI, Judge: This matter is before the court following remand to 


| 
tn 


1e United States Department of Commerce (“Commerce”) of its final 
countervailing duty determination in Certain Pasta from Italy, 61 Fed. 
Reg. 30,288 (Dep’t Commerce 1996). See Delverde v. United States, 989 
F Supp. 218, 234 (Ct. Int’] Trade 1997) [hereinafter “Delverde I”). In its 


decision ordering remand, the court found that Commerce had not ex- 
plained adequately its reasoning for finding a countervailable benefit to 
the private purchaser of assets from a private corporation which had re- 
ceived countervailable subsidies. Jd. at 232-33. 

Implicit in the court’s decision was the presumption that benefit is to 
be judged in reference to the entity whose goods will be charged with 
countervailing duties. Commerce has now explained that this is not its 
focus. It assesses benefit only at the time the subsidization occurs. Re- 
mand Determination, at 41. Commerce ignores subsequent market 
events in determining whether a subsidy is passed on to the purchaser 
and, if so, how much. /d. In fact, Commerce presumes a portion of the 
subsidy is passed through. See id. at 23. 

The remainder of the remand determination is largely surplusage. If 
Commerce’s application of the statute in this regard is permissible, it 
need not engage in further analysis and may continue to presume par- 
tial subsidy pass-through and may apply its formula, which simply mea- 
sures the proportion of subsidy pass-through. Notwithstanding 
Commerce’s argument that its formula measures whether subsidiza- 
tion has occurred, in reality, the formula only adjusts the size of the 
countervailing duty depending on how far in the past the subsidization 
occurred and the relative size of the subsidy in relation to the value of 
the assets sold. See Remand Determination, at 44. 

As explained in Delverde I, 989 F. Supp. at 230-31, legislative history 
is lacking as to the meaning of the new subsidy pass-through statute, 
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19 U.S.C. § 1677(5)(F) (1994) (the Change in Ownership provision), in 
the context of private to private sales.' The issue is whether Commerce’s 
practice of determining benefit only at the time of original subsidization 
and ignoring any role of the sale in defining benefit is a permissible in- 
terpretation of both 19 U.S.C. §§ 1677(5)(B) and (F) (1994), the benefit 
requirement and change in ownership provisions of the countervailing 
duty statute. Congress’ general approval of past countervail 
tice, Statement of Administrative Action accompanying H.R. 1 
at 928 (1994) (“SAA”), reprinted in 1994 U.S.C.C.A.N. 37738, 4241, 

not resolve this specific issue before the court, which was not clear] 
settled at Commerce at the time Congress passed the changes to the un 
fair trade laws necessitated by the Uruguay Round. See Delverde I, 989 
EF. Supp. at 231-32. 

As indicated in Delverde I, the change of ownership provision itself 
does not indicate that it is to be applied only to public sellers. See 19 
U.S.C. § 1677(5)(F). Thus, there is room for application of the statute to 
a purely private transaction, as well as for a narrower interpretation 
Commerce has selected the broader meaning and finds the statute appli- 
cable to purely private transactions. See e.g. Certain Pasta from Italy, 61 
Fed. Reg. at 30,298. But, as discussed in Delverde I, 989 F. Supp. 228-29, 
the statute suggests that not all sales will necessarily result in subsidy 
pass-through. In the past, Commerce has not considered market events 
that follow the conferral of a subsidy, including the pricing method of a 
subsequent sale, in assessing the value of the subsidy passed through to 
the purchaser. May we therefore assume that Congress, aware of Com- 
merce’s practice, in allowing for the possibility of no pass-through, con- 
templated the case of a subsidy so small or temporally remote that its 
value under Commerce’s formula would approach zero and thus be not 
actionable? If so, the statute might allow Commerce to disregard the 
intention of the parties to the sales transaction, as it currently does 
This is not the most natural reading of the statute, but in view of Com- 
merce’s explanation of its past practice and Congress’ presumed aware- 
ness of the practice, Commerce’s interpretation of the change in 
ownership provision is permissible.* 


1 The statute provides 
(F) Change in ownership 
A change in ownership of all or part of a foreign er 
not by i require a determination by t mir 
by the enterprise no lor continues to be counte 
through an arm’s length transaction 
19 U.S.C. § 1677(5)(F 
2 The court notes the recent decision of the Court 
97-1334 (Fed. Cir. Sept. 18, 1998). This is one of a se 
when all or part of government-owned production is 
cases is based on repayment of the subsidies. This the 
case does support the general concept of some defer 
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is whether the “benefit” requirement of 19 U.S.C. 
the weight of Commerce’s view.’ This is some- 

the current owner of the goods at is- 

termination of benefit intuitively, at least, is 

however, some very practical reasons to do so. 

1ations as to the economic benefit of the past subsidy to 
t ly difficult to make. The parties are unlikely to 
tl 1e purchase price was discounted 
ervailing duties on the plant out- 

‘oving a purchase price was discounted to 

luties based on a value comparison may be 

tly, what is needed is a clear rule. If 

ction know Commerce’s practice is to 

lies according to its formula, purchas- 

which have received subsidies re- 

ingly. If the same parties know 
yass-through, they likewise will 


likely to be reflected in the sel- 


» whether there was a mid-stream 

or court decision which would make ap- 
rpretation of benefit to the parties here in- 
the parties would not have 


x the logic above, 


tly. The post-subsidization sale at issue here oc- 
1. Remand Determination, at 9. At that time Com- 


td comprehensibly with subsidy pass-through in 
of sale of either government or privately owned productive 
13, Commerce published its methodology with regard to pri- 
of government assets. Certain Steel Products from Austria, 
37,265 (Dep’t Commerce 1993) (general issues ap- 
to March, 1991, Commerce had not dis- 

in any context. At the time of the sales 


it 


could have conceived of the possibility that 
ght have consequences outlasting the change of 
» judicial opinions to the contrary had not inter- 


» Commerce has not engaged in this reasoning expressly, these 
es of concern seem to underlie its desire to define benefit as it 


ubsidy pass-through under the new 
77(5)(B). That section provides 


f Article XVI of the GATT 1994, or 

ribution, or entrusts or directs a 

tion would normally be vested in the 

normally followed by governments, 

ph and paragraphs (5A) and (5B), the 
thin the territory of the country. 
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does and not to assess the specific intention of the parties, but rather to 
focus on the original receipt of subsidies. See Remand Determination, at 
15. If viewed in the light of the reasons set forth herein, there is no un- 
fairness in recognizing pass-through of a portion of the subsidies re- 
ceived by the prior owner. 

The court concludes that none of the legislation at issue clearly re- 
solves this case. Congress has left room for Commerce to devise a reason- 
able answer to the problem of whether and to what extent subsidies 
should be recognized after a private sale of assets. While Commerce al- 
ternately might have solved the problem by focusing on changes in mar- 
ket conditions and the intention of the parties, the solution it has 
devised is compatible with the overall intention of the statute. More- 
over, this approach may prevent improper avoidance of the duties and 
makes some economic sense, as explained here. Congress presumably 
understood these matters when it authored the provisions at issue, and 
we presume Commerce likewise understands these matters, although it 
failed to express them clearly in its Remand Determination. 

Accordingly, as this is the only issue remaining after remand, Com- 
merce’s determination is sustained. 


(Slip Op 98-138) 


UNITED STATES OF AMERICA, PLAINTIFF v. GOLDEN SHIP TRADING, 
JOANNE WU, AND AMERICAN MOTORISTS INSURANCE CO., DEFENDANTS 


Court No. 97-09-01581 
[Defendants’ motion to dismiss denied. ] 
(Decided September 25, 1998) 


Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice; A. David Lafer, Senior Trial Counsel; Craig Gottlieb, Commercial Litigation Branch, 
Civil Division, United States Department of Justice; Jeanmarie Ressa Reiner, Assistant 
Counsel, Office of Associate Chief Counsel, United States Customs Service, for Plaintiff. 

Thomas J. Kovarcik, Esq.; Levine & Mass, (Alvin Mass), of Counsel, for Defendants 
Golden Ship Trading and Joanne Wu. 


MEMORANDUM OPINION AND ORDER 

BARZILAY, Judge: Plaintiff, United States of America (“Government”) 
brought this action pursuant to 28 U.S.C. § 1582 (1994) and 19 US.C. 
§ 1592 (1994) to recover civil penalties and collect unpaid duties from 
Defendants for misrepresenting the country of origin of imported wear- 
ing apparel. As to Defendants Golden Ship Trading (“Golden Ship”) and 
Joanne Wu (“Wu”), the Government seeks marking duties and penal- 
ties. With regard to Defendant American Motorists Insurance Company 
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“American Motorists”), the Government seeks the recovery of marking 

ties on one entry. Defendants Golden Ship and Wu have moved to dis- 
miss the complaint pursuant to USCIT Rules 8(a), 9(b) and 12(b)(5). In 
the reply memorandum in support of their motion, Defendants moved, 
in the alternative, for summary judgment under Rule 56(d). For the rea- 
sons set forth below, this Court denies Defendants’ motion to dismiss. 
Defendants’ motion for summary judgment is premature according to 
USCIT Rules 12(b)(5) and 56. 


BACKGROUND 
On January 22, 1998, the Government filed its first amended com- 
t 


plaint alleging that Defendants entered or introduced, or caused to be 
entered or introduced, or attempted to enter or introduce wearing ap- 
parel by means of materially false documents and written or oral state- 
, acts or omissions. The complaint alleges that the Defendants 
stated on the entry documents that the country of origin of the wearing 
apparel was the Dominican Republic when, in fact, it was the People’s 
Republic of China. It also alleges that Wu signed the country of origin 
declaration falsely, stating that the country of origin was the Dominican 
Republic, and that these materially false statements, acts and/or omis- 
sions were performed without due care and constitute negligent viola- 
tions of 19 U.S.C. § 1592.1 The Government contends that these 
negligent, false statements caused it to lose marking duties of $14,568 
and seeks penalties in the amount of $44,656. 
Defendants deny liability and seek to dismiss the complaint. Defen- 
ants counter that the complaint is defective because the Government 


failed to allege that the Defendants violated 19 U.S.C. § 1592. Defen- 
dants argue that Wu cannot be liable because she is not the importer of 
record. In addition, Defendants contend that Wu cannot be liable for any 


negligent violation of the statute by the importer of record. 


DISCUSSION 

In a motion to dismiss for failure to state a claim, the Court must as- 
sume that all well-pled factual allegations are true and construe all rea- 
sonable inferences in favor of the non-moving party. Kemet Electronics, 
v. United States, CIT , 976 F Supp. 1012 (1997) (quoting Gould 
v. United States, 955 F.2d 1271 (Fed. Cir. 1991)). If allegations in the 
complaint, assumed to be true, state a claim, the motion should be de- 
nied. See Jenkins v. McKeithen, 395 U.S. 411, 421-22 (1969). See also 
United States v. Complex Machine Works Co.,__—>CIT ~__s«, 987 F 
Supp. 943 (1996). 

Therefore, this Court must analyze the complaint in view of USCIT 
Rules 8(a) and 9(b), governing the contents of pleadings in this Court. 
USCIT R. 8(a) calls for “a short and plain statement” of the jurisdiction- 
al grounds and of the claims showing that the pleader is entitled to relief, 
along with the demand for judgment for the relief the pleader seeks. US- 


* The allegations against Defendant American Motorists will not be discussed as they are not at issue in this proceed- 
ing. 
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CIT R. 9(b) provides that, “in all averments of fraud or mistake the cir- 
cumstances constituting fraud or mistake shall be stated with 
particularity.” Analyzing the Government’s first amended complaint in 
light of Rules 8(a) and 9(b) and the cases elucidating those rules, this 
Court finds that the Government’s complaint is sufficient. 

The purpose of USCIT R. 8(a)(2) is to “give the Defendant fair notice 
of what the plaintiff's claim is and the ground upon which it rests * * * 
such simplified ‘notice pleading’ is made possible by the liberal opportu- 
nity for discovery and other pretrial procedures established by the rules 

” United States v. FA.G. Bearings, Ltd., 8 C.1.T. 294, 296-97, 598 F. 
Supp. 401, 404 (1984) (quoting Conley v. Gibson, 355 U.S. 41, 47-48 
(1957)). In FA.G. Bearings, the court analyzed the complaint and found 
that it was sufficient to give the defendant fair notice of plaintiff's claim. 
Id. at 297. Here, as well, the Government’s complaint is sufficient to ap- 
prise Defendants of fair notice of the claim and the grounds upon which 
it rests. Count I specifically details the three entries at issue, alleges that 
the merchandise covered by those entries was entered by means of ma- 
terially false documents in that the country of origin on the entry papers 
was false. The complaint further alleges that the false statements, acts 
and omissions were performed without due care and constitute negli- 
gent violations of 19 U.S.C. § 1592. The complaint also alleges the 
amount of duties and penalties sought from Defendants. 

In Appendagez, the court considered the sufficiency of a complaint 
under USCIT R. 8(a)(2). United States v. Appendagez, 5 C.1.T. 74, 560 F. 
Supp. 50 (1983). The court held that because defendants could under- 
stand the nature of the claim, it was sufficient for the government mere- 
ly to identify that the entry documents contained false statements 
without the recitation of particular acts suggesting why the statements 
were negligent. Jd. at 79. In this case, the complaint goes further, specifi- 
cally charging negligence with respect to the allegedly false entry docu- 
ments. In a case factually similar to the case at bar, the court held that 
“by alleging a violation of 19 U.S.C. § 1592 and the consequent loss of 
duties, the complaint states a claim upon which relief can be granted.” 
United States v. Priscilla Modes, Inc., 9 C.1.T. 598, 599 (1985). The lan- 
guage in the complaint at issue in this case conforms to the holdings in 
Priscilla Modes and Appendagez, and is therefore sufficient under US- 
CIT R. 8. Defendants have also alleged that the complaint is insufficient 
with regard to the requirements of USCIT R. 9(b). The Court disagrees. 
USCIT R. 9(b) states that “* * * the circumstances constituting fraud or 
mistake shall be stated with particularity * * *” The complaint does not 
allege fraud, merely negligence, therefore general averments are all 
that is required. See United States v. KAB Trade Co., 19 ITRD 1379 (CIT 
193%). 

Furthermore, when compared to the complaint in KAB, the com- 
plaint here also is stated with sufficient particularity to support even an 
allegation of fraud. Therefore, Defendants’ claim on USCIT R. 9(b) can- 
not be sustained. 
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Defendants next claim that because Wu is not the importer of the sub- 
ject merchandise, she is not liable for duties or penalties. Defendants’ 
sole support for this proposition is the United States Customs regula- 
tion stating that the payment of duties is a personal debt of the importer. 
19 C.ER. § 141.1 (1997). The regulation cited speaks only to the subject 
of duty liability and timing. It addresses the unfortunate, but not infre- 
quent, occurrence of the importer’s remitting duties to the broker who 
then does not remit to U.S. Customs. The regulation makes clear that 
the importer’s responsibility to Customs continues in such instance; it 
says nothing to buttress Defendants’ argument on the issue of Wu’s li- 
abi lity. 

This Court is unpersuaded by Defendants’ argument, especially in 
view of the posture of this case as one brought to allege a violation of 19 
U.S.C. § 1592(a). The plain language of the statute itself, which uses the 
term “person” rather than “importer,” refutes Defendants’ contention. 
See, e.g. Rubin v. United States, 449 U.S. 424, 430 (1981) (holding that if 
the statutory terms are unambiguous, a court’s review ends and the 
statute is construed according to the plain meaning of its words). 

19 U.S.C. § 1592(a) provides as follows: 

Without regard to whether the United States is or may be deprived 
of all or a portion of any lawful duty thereby, no person by fraud, 
gross negligence or negligence— (A) may enter, introduce or at- 
tempt to enter or introduce merchandise into the commerce of the 
United States by means of— (1) any document written or oral state- 
ment, or act which is material or false. [emphasis added] 

The court in Appendagez explained the placement of the word “per- 
son” in the current version of the statute: 


1 
] 
1 


The Customs Procedural Reform and Simplification Act’s phrase, 
“no person,”in section 592 replaced language in the previous stat- 
ute that listed the persons who would be held accountable for enter- 
ing or introducing merchandise into this country by means of false 
invoices as “any consignor, seller, owner, importer, consignee, agent 
or other person or persons.” No limitation was placed on whether 
such persons were corporations or natural persons and none can be 
implied. 
5 C.1.T. at 80. 

One who violates the statute is always liable whether or not the im- 
porter of record. This Court has adjudicated many cases wherein one 
who is not the importer of record was held liable for penalties when the 
circumstances warranted. E.g., United States v. Blum, 11 C.I.T. 136, 660 
F. Supp. 975 (1987) rev’d on other grounds, 858 F.2d. 1566 (Fed. Cir. 
1988); see, e.g., United States v. FH. Fenderson, Inc., 11 C.1.T. 199, 658 F- 
Supp. 894 (1987). 

Defendants’ motion to dismiss must be denied on this ground as well. 
The Government is entitled to its opportunity to prove the allegations 
contained in the complaint that Wu is liable, under 19 U.S.C. § 1592(a), 
for misrepresenting the country of origin of the merchandise on the 
entry papers and that her actions caused the government to be deprived 
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of marking duties. The Federal Circuit’s holding in Pentax does not 
mandate a contrary result, as Defendants argue. Pentax Corp. v. Robin- 
son, 125 F.3d 1457 (Fed. Cir. 1997), op. amended on reh’g, 135 F.3d 760 
(Fed. Cir. 1998). In Pentax the government sought marking duties from 
plaintiff as a condition precedent to accepting a prior disclosure pur- 
suant to 19 U.S.C. § 1592(c)(4). During an internal review, plaintiff dis- 
covered it had continued to mark certain photographic equipment with 
Hong Kong origin after production had shifted to the People’s Republic 
of China. Id. at 1460. 

The court held the government could not require the tender of mark- 
ing duties because the government was not deprived of the § 1304(f) ad 
valorem duties as a result of the §1592(a) violation. Jd. at 1463. The 
court reasoned that the mismarking of the merchandise could not have 
caused the government to be deprived of the duties as the mismarking 
itself triggered the liability for the payment of duties. Id. The court ex- 
plained: 


The act of culpably mismarking goods cannot be said to have de- 
prived the government of the 10 percent ad valorem duty assessed 
under 1304(f). To the contrary, but for the mismarkings (followed 
by the failure to export, destroy, or remark the articles in accor- 
dance with section 1304), the duty could not have arisen. Thus, the 
proper characterization of the relationship between sections 
1304(f) and 1592(d) is that the two sections are coupled only to the 
extent that the act of mismarking can give rise to a violation of both 
sections—section 1304(f) if the mismarking is not cured, and 


1592(d) ifthe mismarking occurred as a result of fraud, gross negli- 
gence or negligence. 


Id. 

lhe government then sought rehearing on the theory that the false 
entry papers filed with the mismarked goods were an independent viola- 
tion of 19 USC § 1592(d) which permitted recovery of marking duties 
under 19 USC § 1592(d). See Pentax, 135 F.3d at 762. The Appeals Court 
specifically refused to address this claim finding no evidence that it had 
been raised on appeal in the briefing or during oral argument. Jd. 

Therefore, the Pentax holding cannot control in this case. The factual 
circumstances pleaded here—the filing of false entry papers—could, in 
certain circumstances, be the but-for cause of the Government’s being 
deprived of marking duties. This Court cannot hold, as a matter of law, 
that the Government was not deprived of duties as a result of Wu’s al- 
leged violation of § 1592(a). The Government is entitled to an opportu- 
nity to demonstrate its claim on this point. Therefore, this Court cannot 
dismiss this case at this time. 

The Court next examines Defendants’ claim that Wu cannot be liable 
for a negligent violation of the statute by the importer of record. Defen- 
dants argue that the holding in Appendagez, “viewed in context and in 
conjunction with other applicable law,” prevents a corporate officer 
from being personally liable for the acts of the importer of record unless 
the officer “knowingly participated” in the importer’s “illegal actions.” 
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Def.’s Mem. Supp. Mot. Dismiss First Am. Com., at 10-11 (“Def’s 
Mem 

Defendants then argue that, “since the government has not alleged in 

the First Amended Complaint that the importer committed negligence 

in connection with § 1592, it failed also to allege that the importer en- 
gaged in ‘illegal actions.’ Thus, there existed no ‘illegal actions’ in which 
Wu could ‘knowingly participate i ae 8S 

Once again, an examination of the complaint, according to the Court’s 
Rules governing its contents and construing all reasonable inferences in 
the Government’s favor, does not support Defendants’ contention. 
Paragr Pe seven of the complaint clearly alleges that both Defendants, 

“Golden Ship [the importer of record] and Joanne Wu entered * 
three bai of wearing apparel by means of entry documents 
filed with the U.S. Customs Service.” Complaint at {| 7. 

Paragraph eight of the complaint alleges that the merchandise was 
entered by means of materially false documents—entry papers stating 
the allegedly false country of origin. Paragraph nine alleges a material 
omission in the entry documents: the visa that would have been re- 
quired had the alleged correct country of origin been identified. Para- 
graph ten states that the materially fi alse statements and omissions 
violated the applicable statutes: 19 U SC § 1304 ( country of origin mark- 
ing), § 1481-1485 (contents of entry documents and entry of merchan- 
dise) and § 1592 (penalties for fraud, gross negligence and negligence). 
Paragraph eleven alleges that “the material [sic] false statements, acts 
and/or omissions described in paragraphs 7, 8 and 9 were performed 
without due care and constitute negligent violations of Section 1592, of 
title 19, U.S. Code.” Complaint {| 11. 

Once again, this Court must find that the cited paragraphs of the com- 
plaint, when read in conjunction with one another, as is normally done, 
give fair notice to the Defendants of the Government’s claim and do, in- 
deed, allege acts of the importer of record that come within the purview 
of § 1592 (what the Defendants’ brief describes as “illegal actions.’ 
Def’s. Mem. at 11) 

Defendants next argue that Wu cannot be liable because “an officer 
cannot knowingly participate in illegal actions by negligence.” Id. De- 
fendants once again rely upon certain language in Appendagez: 


While it is true that corporace officers are not liable for the illegal 
actions of others in the corporation merely by virtue of their posi- 
tions or offices, they may become liable, however, if they knowingly 
participate in such actions. 


79 C.1.T. at 79 (citations omitted). 

Defendants’ argument constitutes a misreading of Appendagez. That 
case does not immunize Wu’s alleged negligent violation from the plain 
language of § 1592(a) simply because she is a corporate officer. 
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As previously noted, § 1592(a) states: 
no person, by fraud, gross negligence, or negligence may enter, 
introduce, or attempt to enter or introduce any merchandise * * * 
by means of * * * material and false [statements]. 
19 U.S.C. § 1592(a) (emphasis added). The plain language, which pro- 
scribes negligent false entries by a person, does not recognize an excep- 
tion for negligent corporate officers. Appendagez does not require a 
contrary result; indeed, it expressly supports the proposition that a cor- 
porate officer who is negligent can be held liable under § 1592(a). 

It may well be that Wu had no knowledge that the wearing apparel at 
issue was made in the People’s Republic of China instead of the Domini- 
can Republic. Indeed, in order to prevail on the merits, the Government 
must demonstrate that the actual country of origin was the Dominican 


Republic. However, both these issues are factual, and cannot be deter- 
mined on this motion. 


CONCLUSION 
There is no basis before this Court, to dismiss this case. The Govern- 
ment’s complaint sufficiently alleges violations of 19 U.S.C. 1592(a) and 
(d) by both Defendants. 
Accordingly, it is hereby 
ORDERED that Defendant’s Motion to Dismiss is Denied. 


(Slip Op. 98-139) 


CRESWELL TRADING Co., INC., SOUTH BAY FOUNDRY 1989, D & L SUPPLY 
Co., SOUTHERN STAkg, INC., CiTy PIPE & FOUNDRY, INC., CAPITOL FOUNDRY 
OF VIRGINIA, INC., VIRGINIA PRECAST CORP, AND TECHSALES, INC., 
PLAINTIFFS, AND CRESCENT FOUNDRY Co. P. LTD., SELECT STEELS, LTD., 
RSI (Inp1A) Pvt. LTp., KEJRIWAL IRON & STEEL WORKS, GOVIND STEEL 
Co., Lrp., R.B. AGARWALLA & Co., SERAMPORE INDUSTRIES P LTD., SUPER 
CASTINGS (INDIA), CARNATION ENTERPRISES P Ltp., UMA IRON & STEEL 
Co., AND COMMEX CORP, PLAINTIFF-INTERVENORS v. UNITED STATES, 
DEFENDANT, AND ALLEGHENY FOUNDRY CO., CAMPBELL FOUNDRY, Co., 
DEETER FOUNDRY, INC., EAST JORDAN IRON WoRKS, INC., LEBARON 
Founpry, INC., MUNICIPAL CASTINGS, INC., NEENAH FOUNDRY CoO, 
PINKERTON FOUNDRY, INC., U.S. FOUNDRY & MANUFACTURING CO., 
VULCAN FouNDRY, INC, AND ALHAMBRA’ FOUNDRY, _INC., 
DEFENDANT-INTERVENORS 


Consolidated Court No. 91-01-00012 
(Dated September 29, 1998) 


JUDGMENT ORDER 


DiCaRLo, Senior Judge: The United States Department of Commerce 
has submitted its Results of Redetermination in accordance with this 
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id order of June 24, 1998 in the case of Creswell Trading 
United States, Consol. Court No. 91-01-00012, Slip Op. 
; Redetermination of the 1985 administrative review, Com- 
ilculated the company-specific and country-wide subsidy 
reflect ocean shipping costs. The new rates applicable to the 
riod of review are as follows: 
ition Enterprise Pvt. Ltd. 13.83% 
ent Foundry Co. Pvt. Ltd. 30.09% 
x vind Steel 51.39% 
Iron & Steel Works 14.09% 
a & Co. 7.96% 
ks 8.22% 
serampore Industries Pvt. Ltd. 22.09% 
UMA fron & Steel Co. 15.64% 
Kajaria Castings Ltd. 44.84% 
Super Castings (India) 29.40% 
untry-wide Rate 22.09% 
The Court having reviewed the Redetermination Results, and Com- 
rece having complied with the Court’s Remand, and no comments 
n received by any party within the time limit set by the Re- 
sr, it is hereby 
) that the Redetermination Results are affirmed; and it is fur- 


D that, as all other issues have been decided, this action is dis- 


(Slip Op. 98-140) 


KUMPU COPPER STRIP B.V,, PLAINTIFF v. UNITED STATES, DEFENDANT, 

LUSSEY COPPER, LTD., THE MILLER Co., OLIN CorRP, REVERE COPPER 

INC., INTERNATIONAL ASSOC. OF MACHINISTS & AEROSPACE 

JORKERS, INTERNATIONAL UNION, ALLIED INDUS. WORKERS OF AMERICA 

AFL-CIO), MECHANICS Epuc. Soc’y OF AMERICA (LOCAL 56), AND 

UNITED STEELWORKERS OF AMERICA (AFL-CIO/CLC), DEFENDANT: 
NTERVENORS 


Court No. 97-07-01155 
(Dated September 29, 1998) 


JUDGMENT ORDER 


DiCaRLo, Senior Judge: The United States Department of Commerce 
has submitted its Results of Redetermination in accordance with this 
Court’s Remand Order of June 23, 1998 in the case of Outokumpu Cop- 
per Strip, B.V. v. United States, Slip Op. 98-85, Court No. 97-07-01155. 





U.S. COURT OF INTERNATIONAL TRADE 


In its Redetermination, Commerce corrected two ministerial errors and 
recalculated the dumping margin for Outokumpu Copper Rolled Pro- 
ducts. The revised margin for the period August 1, 1990 through July 
31, 1991 is 2.03 percent. 

The Court having reviewed the Redetermination Results, and Com- 
merce having complied with the Court’s Remand, and no comments 
having been received from the parties within the time limit set in the 
Remand Order, it is hereby 

ORDERED that the Remand Results are affirmed; and it is further 

ORDERED that, as all other issues have been decided, this action is dis- 
missed. 


(Slip Op. 98-141) 


E.I. Du PONT DE NEMOURS & CoO., PLAINTIFF v. UNITED STATES OF AMERICA 
DEFENDANT, AND AIR PRODUCTS AND CHEMICALS, INC., DEFENDANT: 
INTERVENOR 


Court No. 97-01-00055 
(Dated September 29, 1998) 


JUDGMENT 


POGUE, Judge: The Court having received and reviewed the United 
States Department of Commerce’s, Results of Redetermination pur- 
suant to Court Remand, E.J. DuPont de Nemours & Co. v. United States, 
Slip Op. 98-46, Court No. 97-01-00055, (April 15, 1998)(“Remand Re- 
sults”), and Commerce having complied with the Court’s Remand, it is 
hereby 

ORDERED that the Remand Results are affirmed in their entirety; and 
it is further 

ORDERED that, as all other issues have been decided, this case is dis- 
missed. 
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(Slip Op. 98-142) 


INTERNATIONAL BUSINESS MACHINES CORP, PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 94-04-00215 
(Dated September 30, 1998) 


JUDGMENT ORDER 


GOLDBERG, Judge: In accordance with the decision (July 24, 1998) and 
mandate (Sept. 24, 1998) of the United States Court of Appeals for the 
Federal Circuit, Appeal No. 97-1549, reversing this Court’s decision in 
IBM Corp. v. United States,21 CIT ___, Slip Op. 97-78 (June 18, 1997) 

“IBM ”), it is hereby 

ORDERED that this Court’s Opinion and order in JBM, holding that 
Customs properly classified certain disk drives and controllers under 
TSUS subheading 676.30, is vacated; and it is further 

ORDERED that Customs shall reliquidate the aforementioned subject 
merchandise under TSUS subheading 676.54 in accordance with the 
Federal Circuit’s decision and mandate. Customs shall refund all excess 
duties paid with interest as provided by law. 


(Slip Op. 98-143) 


STONE CONTAINER CORP, STONE CONTAINER INTERNATIONAL, AND STONE 
CONTAINER SAVANNAH RIVER PULP AND PAPER, PLAINTIFFS v. UNITED 
STATES, DEFENDANT 


Court No. 96-10-02366 
[Plaintiff's motion for summary judgment granted in part. ] 
(Dated October 5, 1998) 


Katten Muchin & Zavis (Mark S. Zolno, Kirk T. Hartiey, Michael E. Roll, David M. 
Dunbar and James L. Sawyer) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Jeanne E. 
Davidson, Todd M. Hughes and Lara Levinson), and Richard McManus Office of the Chief 
Counsel, United States Customs Service, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This matter is before the court on cross motions for 
summary judgment. The only issue in dispute is the applicable limita- 


tions period for the recovery of Harbor Maintenance Taxes (HMT) from 
defendant. 
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The Supreme Court has ruled that suit is to be brought here under 28 


U.S.C. § 1581(i) (1994), United States v. United States Shoe Corp., 118 
S.Ct. 1290, 1294, n. 3 (1998). The applicable limitations period for suits 
brought under 28 U.S.C. § 1581(i) is 28 U.S.C. § 2636(i) (1994). The stat- 
ute provides: 


§ 2636 Time for commencement of action. 

(i) A civil action of which the Court of International Trade has ju- 
risdiction under section 1581 of this title, other than an action spe- 
cified in subsection (a)-(h) of this section, is barred unless 
commenced in accordance with the rules of the court within two 
years after the cause of action first accrues. 


The parties agree that the statute of limitation runs from the date of 
payment of the tax, but plaintiffs also argue that an attempted Rule 23 
class action, Baxter Healthcare Corp. v. United States, 925 F. Supp. 794 
(Ct. Int’! Trade 1996), tolled the running of the statute. The United 
States argues that 28 U.S.C. § 2636 provides no tolling mechanism and 
that any tolling provision in a statute of limitations applicable to the 
United States must be express. 

Two Supreme Court cases make clear that the statutory language is 
the key. See Irwin v. Dep’t of Veteran Affairs, 498 U.S. 89 (1990) (recog- 
nizing a rebuttable presumption of equitable tolling), Brockamp v. 
United States, 519 U.S. 347, 117S.Ct. 849 (1997) (complicated statute of 
limitations for tax claims did not permit equitable tolling). Accord JVC 
Corp. v. United States, Slip Op. 98-97, No. 96-01-00192, 1998 WL 
417415 (Ct. Int’| Trade July 7, 1998) (administrative deadlines for chal- 
lenging customs duties not subject to equitable tolling). 

Brockamp, relied on heavily by defendant, is particularly informative. 
In that case, because the statute of limitations was very complicated and 
contained alternatively calculated limitations periods, the court found 
no other “tolling” applicable. 519 U.S. at , 117 8.Ct. 859, 851-52. 
Here the statute is very simple. There are no alternative time periods, 
administrative prerequisites or a list of tolling factors, such as incompe- 
tency, affirmative misconduct, etc., in 28 U.S.C. § 2636. The plaintiff has 
two years from claim accrual in which to commence suit in accordance 
with the rules of the court. 

One of the rules of the court is Rule 23 which parallels Fed. R. Civ. P 
23.2 Rule 23 stops the statute of limitations from running for all claims 
covered by the representative action. American Pipe & Constr. Co. v. 
Utah, 414 U.S. 538 (1974) (tolling of statute of limitations by class action 
complaint under FR. Civ. P. 23). Baxter clearly was intended to apply to 
all HMT payments on foreign exports, the same claims involved here. 


1 Class certification in a second class action, Mondial v. United States, No. 94-11-00682, was denied at the same time 
certification was denied in Baxter. See Baxter Healthcare Corp. v. United States, 925 F. Supp. 794 (Ct. Int’! Trade 1996) 
Certification in a later filed action was also denied. See U.S. Vinadium Corp. v. United States, Slip Op. 98-124, No. 
98-05-01726, 1998 WL 552682 (Ct. Int’l Trade Au 5, 1998). This belated attempt at certification does not restart 
tolling. Korwek v. Hunt, 827 F.2d 874, 879 (2d Cir. 1987 

2 See Tomoegawa (U.S.A.) Inc. v. United States, 15 CIT 182, 185-86, 763 F Supp. 614, 617 (1991) (“Since the Rules of 
the Court of International Trade mirror the Federal Rules of Civil Procedure, it is without question that this court may 
look to the decisions and commentary on the Federal Rules in the interpretation of its own rules.”) 
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statutes at issue present no reason to disregard the Supreme 
irt’s holding in American Pipe with respect to suits brought under 28 
§ 1581(;). In fact, the language of the applicable limitations stat 
28 U.S.C. § 2636(i), indicates that this type of “tolling” should be 
ted.’ That is, suit was “commenced,” albeit through a represen- 
action permitted by the rules of the court, within two years of 
1 accrual. 28 U.S.C. § 2636(i). 

also should be nobel that the attempted class certification was not 
us. The basic Rule 23 criteria were met in Baxter and Mondial. 
ter, 925 F Supp. at 797. The court in its discretion simply found 
th ‘ause of the particular case posture the class vehicle was not a 
superior mechanism for resolution of the disputes. Jd. at 797-800. The 
American Pipe rule is a blanket tolling rule which avoids a myriad of 
its in the event a class action is certified. The rationale of American 
ipe is not based on any factor which would lead one to conclude that the 
suits brought against the United States under 28 U.S.C. § 1581(i) are ex- 
empt from its holding. Fed. R. Civ. P 23 applies to suits agains st the 

United States. See, e.g., Walters v. Reno, 145 F.3d 1032 (9* Cir. 1998 
iliens brought class action suit against Immigration and Naturaliza- 
tion Service challenging constitutionality of certain administrative pro- 
cedures of Immigration and Naturalization Act of 1990); Dunbar uv. 
Glickman, 90 F.3d 681 (2d Cir. 1996) (food stamp recipients brought 
action against U.S. Department of Agriculture challenging 
ges to food stamp policy). Presumably Congress is aware that the 

l rules are parallel.* 

The next issue is when the tolling stops if class certification is denied. 
[here are two circuit opinions coming to essentially opposite conclu- 

sions on this issue. In Jimenez v. Weinberger, 523 F.2d 689, 696-8 (7* 
Cir. 1975), a panel of the Seventh Circuit, which affirmed a decision to 

rtify a class after a finding of unconstitutionality, concluded that the 

atute of limitations was tolled from the outset even though the court 

iginally did not certify a class. In fact, because the case was disposed of 
adver sely to plaintiffs on the merits, the certification issue was not dis- 
cussed .Nonetheless tolling was found to] be without interruption. While 
Jimenez is not entirely apposite, it is the strongest authority for plain- 
tiffs on this sub-issue. 

In Armstrong v. Martin Marietta Corp., 138 F.3d 1374 (11™ Cir. 1988), 
he Eleventh Circuit sitting en banc concluded that tolling does not con- 
inue after class certification is denied in the trial court.® It rejected the 

proposition that tolling should extend until the case is complete and ap- 


conveys the concept at issue here. As noted in Crown Cork & Seal, 462 l 
yes the aatentent an notice oes a as well as of the suk 


> Wood-It ey Decians Cc orp. v. Uni hited Stat es, 4 Fe 3d 961 1993 filing in accordance 
Court satisfies statute of limitations) 


§ 2071(a) (1994), the rules prescribed by this court must be consistent with the general rules of 


ribed by the U.S. Supreme Court for the U.S. district courts and courts of appeal 
hird case Fernandez v. Chardon, 681 F.2d 42, 48 (15* Cir. 1982), aff'd Chardon v. Soto, 462 U.S 
hes the same conclusion in dicta 
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pellate rights are exhausted. It did so even though Rule 23 currently 
does not permit interlocutory appeal of denial of certification as of 
right.° 

The parties had the opportunity to request certification for interlocu- 
tory appeal of the class certification issue and to seek stay of the court’s 
order. 28 U.S.C. § 1292 (d)(1) (1994) (appeal of CIT interlocutory order), 
USCIT Rule 62(d) (stay upon appeal). Simply because the parties did not 
have the right to immediately appeal, but have the right to appeal this 
issue at the conclusion of the case, is no reason to continue the tolling 
after class certification is denied. The purposes of Rule 23 are amply 
served by the original tolling. See supra note 3. After class certification 
is denied the defendant has the right to know what individual suits will 
be filed against it. The court finds the reasoning of Armstrong persua- 
sive and concludes that tolling ended when class certification was de- 
nied. 

Plaintiffs have raised many other arguments, all leading to the propo- 
sition that sovereign immunity is no defense to this action, including 
that sovereign immunity was obviated by the First Amendment right to 
petition for redress of grievance, that HMT are held in trust and that the 
sovereign is not immune from claims based on unconstitutional statu- 
tes. The court assumes arguendo that sovereign immunity may not be 
imposed as a defense to this action. Even if 28 U.S.C. § 2636(i) is not 
viewed as part of a statutory scheme conditionally waiving sovereign 
immunity, it is not necessarily devoid of all meaning in this context. 

Governmental entities may create statutes of limitation for any type 
of claim against any defendant in order to avoid stale claims and to in- 
crease certainty. In McKesson Corp. v. Division of Alcoholic Beverages & 
Tobacco, 496 U.S. 18 (1990), the Supreme Court required Florida to pro- 
vide a clear remedy for recovery of improperly exacted taxes, but it did 
not require an unlimited remedy. The same rule should apply to the fed- 
eral government. 

Whether or not it took some litigation to resolve the issue of exactly 
what avenue was available for recovery of HMT, it was clear from the 
outset that Congress provided a remedy in this court, 26 U.S.C. 
§ 4462(f)(2) (1994). After U.S. Shoe, 1188S.Ct. at 1294, it is clear that the 
remedy is under 28 U.S.C. § 1581(i). Under 28 U.S.C. § 2636(1) suit must 
be brought within two years of payment of the tax. This is an easy 
enough period to compute, and plaintiffs have not attempted to estab- 
lish that two years was too short a period in which to meaningfully pur- 
sue their claims. 

Given that the HMT statute clearly provided for a remedy in this 
court, as U.S. Shoe recognized, 118 S.Ct. at 1294 n. 3, there is no Tucker 
Act jurisdiction in either the district courts or the Court of Federal 
Claims. Id. Nor will the court adopt the Tucker Act statute of limitations 
when Congress has provided otherwise. Jurisdiction in this court is ex- 


6 Rule 23, as recently amended, will allow such appeal without district court certification of the issue for appeal. Fed 
R. Civ. P 23(f) (Amendment Effective Dec. 1, 1998) 
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1581(i), and the two-year statute of limitations of 28 


) does not deprive plaintiffs of a clear and equitable ave- 


es have 20 days to present an order to the court for judgment 
ites for claims brought within the statute of limi- 


tolled and for dismissal of the remaining claims 


T Tasverw Cinta siren 7 
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final determ.), Final Affirmative Countervailing 
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id Final Affirmative Countervailing Duty Determination: 
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ified therein 
Dated October 14, 1998 


Steptoe & Johnson, LLP (Richard O. Cunningham, Sheldon E. Hochberg, William L 
Martin, II, Peter Lichtenbaum), Washington, D.C., for plaintiff British Steel PLC; Willkie, 
Farr & Gallagher (William H. Barringer, Christopher S. Stokes), Washington, D.C., for 
plaintiff Usinas Siderugicas de Minas Gerais S.A.; O’Melveny & Myers LLP (Kermit W. 
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Almstedt), Washington, D.C., for plaintiff Altos Hornos de Mexico, S.A. de C.V.; LeBoeuf 
Lamb, Greene & MacRae, LLP (Pierre F. de Ravel d’Esclapon, Mary Patricia Michel), New 
York, N.Y., for plaintiff A.G. der Dillinger Huttenwerke, (Melvin S. Schwechter), Washing- 
ton, D.C., for plaintiff S.A. Forgess de Clabecq 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice; A. David Lafer, Senior Trial Counsel, Commercial Litigation Branch, Civil Division, 
United States Department of Justice, (Jeffrey M. Telep, Marc E. Montalbine); Stephen J 
Powell, Chief Counsel (John D. McInerney, Elizabeth C. Seastrum, Robert E. Nielsen, 
Terrence J. McCartin, David W. Richardson, Marguerite Trossevin, David J. Ross), Office 
»f the Chief Counsel for Import Administration, United States Department of Commerce 
of Counsel, for defendant 

Skadden, Arps, Slate, Meagher & Flom LLP (John J. Mangan, Stephen Narkin, Robert 
E. Lighthizer, D. Scott Nance, Barry J. Gilman), Washington, D.C., for defendant-interve- 
nors Domestic Producers; Dewey Ballantine, LLP (Alan Wm. Wolff, Michael H. Stein, 
John A. Ragosta, Martha J. Talley, Jeffrey D. Neuchterlein, John R. Magnus, Philip 
Karter, O. Julia Weller, Scott L. Forseth, Dominic L. Bianchi, Guy C. Smith, Michael R 
Geroe), Washington, D.C., for defendant-intervenors Domestic Producers. 


OPINION 

CARMAN, Chief Judge: This case comes before the Court on remand 
from the United States Court of Appeals for the Federal Circuit (Federal 
Circuit). See British Steel PLC v. United States, 127 F.3d 1471 (Fed. Cir. 
1997) (British Steel III). The Federal Circuit requests this Court to de- 
termine whether the United States Department of Commerce (Com- 
merce) accurately applied its repayment methodology in the final 
determinations published in 1993 concerning certain steel products 


from various countries, including Brazil, Mexico, and the United King- 
dom. See id. at 1475. This Court has jurisdiction pursuant to 28 U.S.C. 
§ 1581(c)(1988). 


BACKGROUND 

In 1993, the Department of Commerce published its final determina- 
tion in the countervailing duty investigations of certain steel products 
from a variety of countries, including Brazil, Mexico, and the United 
Kingdom. See Final Affirmative Countervailing Duty Determinations: 
Certain Steel Products from Brazil, 58 Fed. Reg. 37,295 (Dep’t Comm. 
1993) (final determ.); Final Affirmative Countervailing Duty Deter- 
minations: Certain Steel Products from Mexico, 5&8 Fed. Reg. 37,352 
(Dep’t Comm. 1993) (final determ.); Final Affirmative Countervailing 
Duty Determination: Certain Steel Products from the United Kingdom, 
58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final determ.) (collectively 
General Determinations). Commerce determined, among other things, 
that before Usinas Siderurgicas de Minas Gerais, S.A. (USIMINAS), Al- 
tos Hornos de Mexico, S.A. de C.V. (AHMSA), and British Steel (BS) were 
privatized, each company received past non-recurring subsidies from 
the governments of Brazil, Mexico, and the United Kingdom, respecti- 
vely. In each case, Commerce examined whether it could continue to 
consider the privatized company a recipient of a subsidy under the coun- 
tervailing duty statute, 19 U.S.C. § 1671(a) (1988), or whether the pri- 
vatization effectively repaid the subsidies. 
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Commerce d letermined the “privatization of a government-owned 

npany, per se, does not and cannot eliminate [the] countervailability” 

sidy provided before privatization, except to the extent the sales 

lu de »d the subsidy repayment. See General Issues Appendix ap- 

nded to Final Affirmative Countervailing Duty Determination: Cer- 

Steel Products from Austria, 58 Fed. Reg. 37,225, 37,263 (Dep’t 

( orn 1993) (final determ.) (General Issues Appendix). Commerce also 

veloped an approach to determine the amount of a9 non-recurring 

subsidies each privatization transaction repaid. See id. at 37,263. The 

repayment approach requires Commerce to determine what percentage 

of the company’s net worth is attributable to a past non-recurring subsi- 

dy and allocates a portion of the company’s purchase price to the repay- 
ment of the subsidy. See id. 

February 1995, this Court rejected Commerce’s determination 

subsequent to any privatization transaction Commerce may coun- 

vail a privatized iat sin for pre-privatization subsidies regardless 

f how privatization occurs. See British Steel ple v. United States, 879 F. 

Supp. 1254, 1276 (CIT 1995) (British Steel I). The Court reasoned the 

cus should be whether the entity that received the subsidy survived 

» privatization. See id. at 1271-74. The Court remanded the case, 

structing Commerce to determine, among other things, whether each 

transaction was an asset or stock sale, whether each privatization was 

conducted at arm’s length for fair market value and based on commer- 

cial considerations, and whether the privatized entity continued to be, 

or all intents and purposes, the same entity that received subsidies 

or to the privatization. See id. at 1276-77, 1329. 

Applying this new standard, Commerce determined on remand it 
could properly countervail the full amount of subsidies received by BS, 
AHMSA, and USIMINAS prior to privatization. See British Steel plc v. 
United Stat »s, 924 F Supp. 139, 149 (CIT 1996) (British Steel ID). This 
Court sustained the remand determinations, finding them to be sup- 
ported by substantial evidence and otherwise in accordance with law. 
See id. at 190-91. 

On appeal, the Federal Circuit reversed this Court’s sustaining of 
Commerce’s remand determinations based upon this Court’s standard 
for calculating past non-recurring subsidies as identified in British Steel 
I. See British Steel III, 127 F.3d at 1475. In remanding the case to this 
Court, the Federal Circuit stated, “[i]n British Steel I, the Court of Inter- 
national Trade did not ave proper deference to Commerce’s repayment 
methodology. Instead * * *, the court impermissibly imposed its own in- 
terpretation of the statute by formulating an alternative test. The Court 
erred in British Steel II, therefore, in sustaining Commerce’s applica- 
tion of this alternative test.” British Steel IIT, 127 F.3d at 1475. The Fed- 
eral Circuit then instructed this Court on remand to “determine 
whether Commerce accurately applied its repayment methodology to 
the privatizations.” Id. (emphasis added). 


n 
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CONTENTIONS OF THE PARTIES 
A. Plaintiffs 


Plaintiffs, Foreign Producers, argue the specific methodology! 
adopted and applied to the privatization of certain foreign steel compa- 
nies is arbitrary and capricious, bearing no rational relationship to the 
stated purpose of determining the portion of the purchase price paid for 
the privatized company that reasonably reflects the value of the compa- 
ny that is attributable to past subsidies. Plaintiffs argue Commerce’s 
flawed methodology is due in part to Commerce’s failure to provide the 
parties an opportunity to comment on the equations prior to imple- 
mentation in alleged violation of Commerce’s duty under the Adminis- 
trative Procedure Act, 5 U.S.C. §§ 551-570 (1994). 

Specifically, plaintiffs question the merit of using ratios for years dat- 
ing back to 1977 to determine the value at the time of privatization of 
subsidies received by a company. Plaintiffs also argue treating subsidies 
received in one year as being relevant to acompany only in that year is at 
odds with Commerce’s view that the effects of non-recurring subsidies 
last for fifteen years. Further, plaintiffs argue using a simple average of 
the annual subsidy ratios to produce an estimate of the subsidy portion 
of the privatized company’s net worth produces a downwardly-biased 
figure for the amount of repayment credit provided for those subsidies. 
Instead, plaintiffs suggest, Commerce’s amortization approach would 
have been preferable. 


B. Defendant 


Defendant, the United States, argues, among other things, Com- 
merce reasonably determined a portion of the sale price that private par- 
ties paid to the respective governments for the subsidized companies 
constituted repayment of some of those past subsidies. Defendant fur- 
ther argues Commerce’s subsidy to net worth ratio approach reasonably 
reflects the value of prior subsidies allocated to the privatized compa- 
nies upon their sale to private parties. 

Specifically, defendant contends the subsidy to net worth ratio used 
for the fifteen year period was necessary to avoid anomalous results 
which would have occurred were Commerce to base its repayment meth- 
odology on data for a single year. Defendant additionally argues Com- 
merce used the subsidy to net worth ratio to provide it with a tangible 
estimate of the contribution subsides have made to the value of the com- 
pany, and the use of allocated amounts advocated by respondents would 
not necessarily provide a better estimate. Further, defendant argues, 
Commerce used the simple average not to produce a downwardly-biased 
effect but rather to avoid tracing the use of subsidies. Thus, defendant 
asserts, Commerce’s repayment approach should be sustained. 


1 ’ ‘ . ? 
+ Plaintiffs use the term “methodology” in referring to the equations developed by Commerce to determine the por 
he privatization price that constitutes payment for past subsidies. This Court examines these equations to de- 
termine the accuracy of Commerce’s repayment methodology. 
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C. Defendant-Intervenors 

Defendant-Intervenors, Domestic Producers, argue the approach de- 
veloped by Commerce to apply its repayment methodology should not be 
affirmed.* Defendant-Intervenors contend, among other things, the ap- 
proach adopted by Commerce was inconsistent with the statute, based 
on an unreasonable interpretation of the statute, and inconsistent with 
other fundamental countervailing duty principles. Specifically, defen- 
dant-intervenors contend Commerce may countervail partially amor- 
tized subsidies, notwithstanding an arm’s length privatization. 
Defendant-Intervenors reason the benefits to production, which, they 
argue, are what the statute addresses, are unaffected by the payment of 
a fair purchase price. Thus, according to defendant-intervenors, un- 
amortized benefits are subject to countervailing duties by Commerce 
even subsequent to a change in ownership where, after privatization, 
production remains unchanged, the financial structure remains un- 
changed, and economic conditions remain unchanged. 

Defendant-Intervenors additionally argue the actual components of 
the repayment methodology’ are economically indefensible and yield in- 
consistent and absurd results. First, defendant-intervenors argue the 
components of the repayment methodology are without any economic or 
accounting basis because the approach focuses on the ratio of subsidies 
to company book value over a given period even though there is no cogni- 
zable relationship between the value of the subsidies received and the 
book value of the company. Moreover, defendant-intervenors argue the 
market value of the company at the time of privatization is not merely a 
reflection of the simple average of the ratios of subsidy value to book val- 
ue for the years in question, as many factors, including factors external 
to the corporation, influence the market value of the company. 

Second, defendant-intervenors argue Commerce’s approach yields 
inconsistent results as the approach treats similarly situated companies 
differently. Such a situation would occur, for example, where two corpo- 
rations receive the same value of subsidies but one corporation is suc- 
cessful, thereby increasing its net worth, while the other is 
unsuccessful, thereby decreasing its net worth. Defendant-intervenors 
argue the approach taken by Commerce would allow the former corpo- 
ration to receive greater repayment credit than the latter. Thus, two 
similarly situated corporations would be treated differently under Com- 
merce’s approach. 


STANDARD OF REVIEW 
This Court will sustain the equations developed by Commerce to ap- 
ply its repayment methodology unless the approach is not supported by 
substantial evidence on the record and is not otherwise in accordance 


2 To the extent the Defendant-Intervenors appear to be challenging the underlying theory that subsidies can survive 
privatization and therefore remain potentially countervailable, the issue has already been decided by the Federal Cir- 
cuit, see British Steel III, 127 F.3d 1471, and will not be further addressed in this opinion 

3 Defendant-Intervenors use the term “methodology” in referring to the equations developed by Commerce to deter- 
mine the portion of the privatization price that constitutes payment for past subsidies. This Court examines these 
equations to determine the accuracy of Commerce’s repayment methodology. 
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with law. See 19 U.S.C. § 1516a(b)(1)(B)(i) (1988). In determining 
whether Commerce’s approach is in accordance with law, this Court ap- 
plies the two-step analysis articulated in Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 
2781-82, 81 L. Ed. 2d 694 (1984). Chevron requires the reviewing court 
to give effect to the intent of Congress if Congress has directly spoken to 
the precise question at issue and Congress’s intent is clear. See id. If, as 
here, however, Congress has not spoken directly to the issue at bar, the 
question for the court is whether the agency’s interpretation “is based 
on a permissible construction of the statute.” Id. at 843. In reviewing 
Commerce’s interpretation, this Court “‘may reject * * * that [which] 
contravenes clearly discernible legislative intent,’ but ‘[the Court’s] 
role when that intent is not contravened is to determine whether the 
agency’s interpretation is “sufficiently reasonable.”’” Grupo Industrial 
Camesa v. United States, 853 F. Supp. 440, 442 (CIT 1994)(quoting 
American Lamb Co. v. United States, 785 F.2d 994, 1001 (Fed. Cir. 1986) 
(citations omitted)). 

The Court need not conclude Commerce’s construction is the only in- 
terpretation the agency could have adopted, or even the interpretation 
the Court would have reached if the question initially had arisen in a ju- 
dicial proceeding before it. See Chevron, 467 U.S. at 843 n.11, 1048S. Ct. 
at 2782. Rather, the focus of the inquiry is whether Commerce’s inter- 
pretation of the statute is sufficiently reasonable to be accepted by the 
Court. See FEC v. Democratic Senatorial Campaign Committee, 454 
U.S. 27, 39, 102 S. Ct. 38, 46, 70 L. Ed. 2d 23 (1981). 

DISCUSSION 

The countervailing duty statute provides, in relevant part, a duty 
shall be assessed if (1) a subsidy‘ is provided, directly or indirectly, “with 
respect to the manufacture, production, or export of a class or kind of 

for importation, into the United 
States”; and (2) a domestic industry is materially injured or threatened 
with material injury by reason of imports into the United States of that 
class or kind of merchandise. 19 U.S.C. § 1671(a) (1988). The statute 
does not define, however, the amount of duty to be imposed but rather 
states Commerce “shall [] impose[] upon such merchandise a counter- 
vailing duty * * * equal to the amount of the net subsidy.” 19 U.S.C. 
§ 1671(a)(1988). 

Commerce and this Court agree the statutory authority governing 
countervailing duties does not speak directly to the amount of counter- 
vailing duties to be imposed on privatized corporations that received 
subsidies prior to privatization nor to what proportion of the purchase 


4 The statute defines “subsidy” as having “the same meaning as the term ‘bounty or grant’ as that term is used in 
section 1303 [of 19 U.S.C].” The definition includes, but is not limited to, domestic subsidies such as “[t]he provision of 
capital, loans, or loan guarantees * * * [t]he provision of goods or services at preferential rates * * * [t]he grant of funds 
or forgiveness of debt to cover operating losses sustained by a specific industry * * * [and] the assumption of any costs 
or expenses of manufacture, production, or distribution.” 19 U.S.C. § 1677(5)(A)(1988). The statutory coverage is lim- 
ited to domestic subsidies that are “provided or required by government action to a specific enterprise or industry, or 
group of enterprises or industries, whether paid or bestowed directly or indirectly on the manufacture, production, or 
export of any class or kind of merchandise.” 19 U.S.C. § 1677(5)(A)(ii)(1988) 
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price of a privatized corporation should be attributed to prior subsidies. 
See British Steel I, 879 F Supp. at 1271; see also General Isswes Appen- 
dix, 58 Fed. Reg. at 37,263. This Court must, therefore, apply the Chev- 
ron reasonableness standard in deciding the legality of Commerce’s 
determination. 

Specifically, the Federal Circuit directed this Court to “determine 
whether Commerce accurately applied its repayment methodology to 
the privatizations.” British Steel III, 127 F.3d at 1475. In determining 
whether Commerce accurately applied its repayment methodology, this 
Court examines whether the equations Commerce developed to identify 
the percentage of the subsidized company’s net worth attributable to 
past non-recurring subsidies and to allocate a portion of the company’s 
— price to subsidy repayment are reasonable. 

In determining whether a privatized company could be considered a 
recipient of a subsidy under the countervailing duty statute, Commerce 
found, “privatization of a government-owned company, per se, does not 
and cannot eliminate [the] countervailability” of a subsidy provided to 
the company prior to privatization. See General Issues Appendix, 58 
Fed. Reg. at 37,263. Based upon this determination, Commerce devel- 
oped a repayment approach to measure the amount of the past non-re- 
curring subsidies that the privatization transaction repaid. The 
appr oach determines what percentage of a subsidized company’s net 
worth is attributable to past non-recurring subsidies and allocates, 
based on this percentage, a portion of the company’s purchase price to 
subsidy repayment. To determine this percentage, Commerce calcu- 
lates a subsidy ratio, identified by dividing the value of subsidies re- 
ceived by the net worth of the company for each year. Commerce then 
computes the simple average of the subsidy ratios for all years from 1977 
(the earliest point at which subsidies with benefits remaining counter- 
vailable in this investigation could have been bestowed) through the 
year of privatization. This ratio is multiplied by the purchase price to 
determine the portion of the purchase price attributable to the repay- 
ment of prior subsidies. The resulting product is then applied as credit 
to offset the benefit streams of the prior subsidies. 

The countervailing duty statute specifically states that Commerce 
must impose a duty “equal to the amount of the net subsidy.” 19 U.S.C. 
§ 1671(a)(1988). Commerce argues, and the statute, legislative history, 
and past case law suggest, the net subsidy at issue is the value of the sub- 
sidy received by the corporation at the time the subsidy was provided, 
without consideration of the use or effect of the subsidy on the recipi- 
ent’s subsequent performance. See Trade Agreements Act of 1979, 125 
Cong. Rec. S20167 (July 23, 1979); see also Michelin Tire Corporation v. 
United States, 6 CIT 320, 328 (1983); General Issues Appendix, 58 Fed. 
Reg. at 37,260. Thus, the value of the subsidy initially provided is the 
focus of the countervailing duty statute. 

This Court finds the equations developed by Commerce to identify the 
value of the net subsidy in its repayment methodology satisfy this statu- 
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tory goal and are a reasonable interpretation of the countervailing duty 
statute. Commerce applies its equations as follows: first, Commerce 
identifies a relationship between the value of the subsidy to the value of 
the corporation in the year of receipt, thereby recognizing the full value 
of the subsidy with respect to the corporation’s net value at the time the 
subsidy was provided. See General Issues Appendix, 58 Fed. Reg. at 
37,263. Second, Commerce takes the average of these proportions over 
the time period in which the benefits remaining countervailable could 
have been bestowed, representing the benefit of the initial subsidies 
over time.° See id. Finally, Commerce discounts the purchase price by 
that ratio, thereby crediting a portion of the purchase price to the repay- 
ment of subsidies provided prior to privatization. See id. 

The equations developed by Commerce are a reasonable means for de- 
termining what portion of the purchase price of a privatized corporation 
should be attributed to prior subsidies. Precedent recognizes that a sub- 
sidy may pass through to a privatized corporation, see British Steel IIT, 
127 F.3d at 1475; see also Saarstahl AG v. United States, 78 F.3d 1539, 
1544 (Fed. Cir. 1996), suggesting some countervailable subsidies exist 
subsequent to privatization. Absent guidance by the countervailing 
duty statute, Commerce must, therefore, reasonably determine that 
proportion. 

While the equations developed by Commerce may not necessarily re- 
flect the exact amount of subsidies which remain countervailable after 
privatization® and the precise proportion of the purchase price attribut- 
able to prior subsidies, and indeed may not be the same equations this 
Court would develop were it responsible for devising or selecting the 
equations’, the equations are a reasonable interpretation of the coun- 
tervailing duty statute. It is not this Court’s role to challenge the wis- 
dom of Commerce’s pzlicy, but rather to judge the reasonableness of the 
policy adopted. See, e.g., Chevron, 467 U.S. at 866, 104S. Ct. at 2793. As 
the equations developed by Commerce satisfy the statutory goal of iden- 
tifying the value of the net subsidies initially provided and as the equa- 


° Legislative history suggests the reasonableness of the methodology adopted for allocating the value of the sub 
over the production and/or exportation of the products benefitting from the subsidies will necessarily differ depen 
upon the commercial and competitive benefits to the recipient of the subsidies. See S. Rep. No. 96-249, 96 Con 
Sess. 85-6 (1979). Thus, if the non-recurring subsidy is used to purchase capital equipment that has immediate signifi- 
cant benefit to the corporation, it would be unreasonable to allocate the value of the subsidy over a twenty-year period 
See id. Where, as here, however, the subsidies provided are infusions of cash or rebates (e.g., grants, tax rebates) and 
the use of the subsidies is not readily identifiable in the record, see, e.g., Final Affirmative Counter 
minations: Certain Products from Brazil, 58 Fed. Reg. 37,295 (Dep’t Comm. 1993) (final determ. ) 
Commerce to average the value of the subsidies provided each year over a reasonable period of time 

For example, the calculation fails to realize the net worth in any given year is the cumulative total of results of pa 

years, giving such calculations an underestimation of the subsidy credit. See Respondents’ Joint Brief in Support of 
Their Motion for Partial Judgment on the Agency Record on the General Issue of Privatization and Restructuring 
84-85 


‘ While this Court has previously expressed concerns regarding the reasonableness of Commerce's interpretation of 
the countervailing duty statute as it applies to privatization, see British Steel I,879 F. Supp. at 1271, the reasoning upon 
which the Court based its concerns lacked the benefit of the Federal Circuit's decisions in Saarstahl v. United States, 78 
F.3d 1539 (Fed. Cir. 1996), and Inland Steel Bar Co. v. United States, 86 F.3d 1174 (Fed. Cir. 1996). In Saarstahl, the 
Federal Circuit determined Commerce correctly recognized the purchase price paid by private companies to acquire a 
previously government-owned and subsidized entity might reflect a partial repayment of prior subsidies, suggesting 
some portion of the previously bestowed subsidies remained countervailable. See Saarstahl, 78 F.3d at 1544. A similar 
determination by Commerce was subsequently upheld in Inland Steel. See Inland Steel, 86 F.3d 1174 (applying the 


reasoning in Saarstahi to uphold Commerce’s determination “previously bestowed subsidies are passed through to a 
successor company sold in an arm’s length transaction”). 
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tions identify a relationship between the net subsidies over time and the 
value of the corporation at privatization, this Court finds the equations 
developed by Commerce to apply its repayment methodology are a rea- 
sonable interpretation of the statute and are otherwise in accordance 
with law 


CONCLUSION 

For the reasons stated above, the Court finds the equations developed 
by Commerce to apply its repayment methodology as set forth in the 
General Issues Appendix are a reasonable construction of the counter- 
vailing duty statute and are otherwise in accordance with law. Accord- 
ingly, this Court holds Commerce accurately applied its repayment 
methodology as set forth in the General Issues Appendix to the privati- 
zations identified in Commerce’s General Determinations and upholds 
Commerce’s findings in the General Determinations where Commerce 
applies its equations in making the final determinations identified 


therein. 


(Slip Op. 98-145) 
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MEMORANDUM OPINION 


DiCaRLo, Senior Judge: This matter is before the Court under USCIT 
Rule 56.2 on motions for judgment on the agency record brought by 
Bethlehem Steel Corporation, AK Steel Corporation, Inland Steel In- 
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dustries, Inc., LTV Steel Company, Inc., National Steel Corporation and 
U.S. Steel Group (collectively “Bethlehem Steel”) and by Hoogovens 
Staal BV and Hoogovens Steel USA, Inc. (collectively “Hoogovens”). 
The parties challenge aspects of the Commerce Department’s final re- 
sults of administrative review in Certain Cold-Rolled Carbon Steel Flat 
Products From the Netherlands, 62 Fed. Reg. 18,476 (Dep’t Commerce 
1997) [hereinafter Final Results], as amended by Cold-Rolled Carbon 
Steel Flat Products From the Netherlands, 62 Fed. Reg. 32,294 (Dep’t 
Commerce 1997) (amended final admin. review) [hereinafter Amended 
Final Results]. The two actions were consolidated on September 25, 
1997. 

The Court has jurisdiction under 28 U.S.C. § 1581(c) (1994) and 19 
U.S.C. § 1516a(a)(2)(A) (1994). 


BACKGROUND 


In August 1993, Commerce issued an antidumping duty order on cer- 
tain cold-rolled carbon steel flat products from the Netherlands. Certain 
Hot-Rolled Carbon Steel Flat Products and Certain Cold-Rolled Carbon 
Steel Flat Products From the Netherlands, 58 Fed. Reg. 44,172 (Dep’t 
Commerce 1993) (antidumping order and amend. Final Determinations 
of Sales at Less Than Fair Value). Final results of the first administra- 
tive review were issued in September 1996. Certain Cold-Rolled Carbon 
Steel Flat Products From the Netherlands, 61 Fed. Reg. 48,465 (Dep’t 
Commerce 1996). In that review, Commerce found that Hoogovens was 
reimbursing its sales agent and importer, N.V.W. (USA), Inc. (“NVW”), 
for antidumping duties, in violation of 19 CFR. § 353.26 (1994), the “re- 
imbursement regulation.” Hoogovens appealed that finding to this 
court. See Hoogovens Staal BV v. United States, 22 CIT ____, Slip Op. 
98-27 (Mar. 13, 1998) [hereinafter Hoogovens I]. Subsequent to the first 
review, NVW was renamed Hoogovens Steel USA, Inc. (“Hoogovens 
USA”). In September 1995, Commerce initiated a second administrative 
review covering the period August 1, 1994 through July 31, 1995. Initia- 
tion of Antidumping Duty Administrative Reviews, 60 Fed. Reg. 46,817 
(Dep’t Commerce 1995). 

Preliminary results were issued on October 4, 1996. Certain Cold- 
Rolled Carbon Steel Flat Products From the Netherlands, 61 Fed. Reg. 
51,888 (Dep’t Commerce 1996) (prelim. admin. review) [hereinafter 
Preliminary Results]. Final results were issued on April 15, 1997, Final 
Results, 62 Fed. Reg. 18,476, and amended on June 138, 1997, Amended 
Final Results, 62 Fed. Reg. 32,294. 

In September 1996, Hoogovens submitted a revised agency agree- 
ment that stated that Hoogovens USA (formerly NVW) would be re- 
sponsible for any and all antidumping duties assessed on merchandise 
imported by it and that in no case would Hoogovens reimburse its im- 
porter for antidumping duties paid. Jd. at 18,477. On February 28, 1997, 
Hoogovens reported the corporate reorganization of and capital infu- 
sion to Hoogovens USA. (PR. 95 at 1.). On March 28, 1997, Hoogovens 
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ed information regarding a commercial bank loan to Hoogovens 
PR. 98.) 

ction, Hoogovens claims 1) that it is entitled to a deduction of 
from the home market price under 19 U.S.C. 

1994), and 2) that Commerce’s retroactive application 

‘urrency conversion methodology is contrary to law. See Final 
hlehem Steel claims 1) that Commerce erroneously found that 
ogovens is no longer reimbursing its importer for antidumping du- 
-) that, in the alternative, Commerce should have deducted anti- 
luties from the U.S. price as “United States import duties” or 

ts, charges or expenses,” and 3) that Commerce exceeded its 

ty when it corrected ministerial errors and issued Amended Fi 


+ 


ter this action had commenced 


rf 
al 


DISCUSSION 


ewing antidumping investigations and determinations, this 


1ust hold unlawful any determination “unsupported by substan- 


nce on the record, or otherwise not in accordance with law]. 
1516a(b)(1)(B) (1994). “Substantial evidence is more than a 
It means such relevant evidence as a reasonable mind 
accept as adequate to support a conclusion.” Consolidated E 
NLRB, 305 U.S. 197, 229 (1938); accord FTC v. 
Dentists, 476 U.S. 447, 454 (1986). 
I. Constructed Export Price Offset Adjustment 


Hoogovens claims that it is entitled to an offset adjustment under 19 


Li 


Indiana Federa- 


Mw 


U.S.C. § 1677b(a)(7)(B). An offset adjustment to the home market price 

granted where home market sales are at a more advanced level of 

‘ade than constructed export price sales, but available data do not en- 

le Commerce to quantify a direct adjustment to account for the differ- 

1 trade levels. 19 U.S.C. § 1677b(a)(7)(B) (1994). The court agrees 

1 Commerce that Hoogovens has not produced evidence to support 
laim for an adjustment. 

he burden of producing evidence to justify the adjustment is on 
oogovens. See Statement of Administrative Action Uruguay Round 
Agreements Act, H.R. Doc. No. 103-316, at 829 (1994) [hereinafter 
“SAA”] (“as with all adjustments which benefit a responding firm, the 
respondent must demonstrate the appropriateness of such adjust- 
ment”); Final Results at 18,481-82 (adjustment not automatic; burden 
is on respondent to demonstrate that home market value is at different 
level of trade and more advanced stage of distribution than constructed 
export price). 

To establish a difference in levels of trade under the statute, Hoogo- 
vens must show that each level involves the performance of different sel- 
ling activities. 19 U.S.C. § 1677b(a)(7)(A)(i) (1994); SAA at 829 (1994). 
Selling functions might include, for example, market research, advertis- 
ing, or other selling or service activities. (Dep’t Commerce Suppl. Ques- 
tionnaire, Pub. Doc. 28 at A-2 (Dec. 13, 1995).) 


H 
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Hoogovens fails to meet that requirement. While it points to function- 
al differences in its customers and differences in contract terms nego- 
tiated with each type of customer (Hoogovens Resp. to Sec. A of Dep’t 
Commerce Questionnaire, Pub. Doc. 12 at 18-24 (Oct. 17, 1995)), Hoog- 
ovens fails to articulate any differences in its own selling functions, as 
required by statute. In fact, Hoogovens admits that it “cannot differ- 
entiate among the selling functions performed and services offered to 
different classes of home market or export price customers.” (Hoogo- 
vens Resp. to Supplemental Questionnaire, Pub. Doc. 32 at 3-4 (Jan. 22, 
1996).) Thus, it would appear that by its own admission Hoogovens does 
not perform different selling activities for its home market and U.S. 
constructed export price customers. 

Instead of establishing different levels of distribution or different sel- 
ling activities, Hoogovens limits its argument to a comparison of Com- 
merce’s calculation of home market and constructed export prices. It 
argues that because certain expenses (indirect selling expenses, service 
and warranty expenses and inventory carrying costs) were deducted 
from the constructed export price but not from the comparable home 
market price, there is an inherent difference in levels of trade. (Hoogo- 
vens Mot. J. on Agency R. (Public Version) at 10 (citing Hoogovens’ 
Resp. to Sec. B of Dep’t Commerce Questionnaire, Pub. Doc. 24 at B-37 
to B-46 (Nov. 14, 1995).) 

Application of the offset adjustment provision entails more than an 
automatic deduction on the home market side to match deductions 
made on the U.S. price side, as Hoogovens seems to suggest. Because 
Hoogovens did not demonstrate different sellings functions or other- 
wise establish a difference in levels of trade as required under 19 U.S.C. 
§ 1677b(a)(7)(A),(B) (1994), Commerce’s decision not to make the ad- 
justment is in accordance with law. 

In its discussion of this issue, the defendant notes that Commerce 
erred in its calculation of the constructed export price by deducting 
home market selling expenses that were not related to commercial ac- 
tivity in the United States. (Def. Mem. in Opp’n to Mots. J. Agency R. at 
70.) See 19 U.S.C. § 1677a(d)(1)(D) (1994). Hoogovens argues that Com- 
merce’s error in calculation validates Hoogovens’ own argument in fa- 
vor of an offset adjustment by “comparing the sales activities included 
in the [constructed export price] after adjustment to those selling activi- 
ties included in the [home market] sales prior to adjustment.” (Hoogo- 
vens’ Reply Brf. at 7.) However, as noted above, the offset adjustment 
requires more than a simple comparison of deductions made (or not 
made) on either side of the margin equation. 

Hoogovens further complains that it did not have proper notice of 
Commerce’s change in methodology. It argues that Commerce first ex- 
plained the post-Uruguay Round statutory changes well after the Final 
Results were issued and three days after Hoogovens had filed its com- 
plaint in this action. 
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Hoogovens’ arguments with regard to notice are without merit. While 
Commerce’s regulations were not promulgated until after the Final Re- 
sults were issued, the statute had been promulgated in December 1994, 
well before the review was initiated. See 19 U.S.C. § 1677b. Therefore, 
Hoogovens was on notice. 

Since Hoogovens was on notice, the exhaustion of remedies doctrine 
applies. “The Court of International Trade shall, where appropriate, re- 
quire the exhaustion of administrative remedies.” 28 U.S.C. § 2637(d) 
(1994). Nevertheless, the court has discretion to remand an issue to the 
agency despite nonexhaustion of remedies. Jd. (court shall require ex- 
haustion “where appropriate”) (emphasis added). See also Alhambra 
Foundry Co. v. United States, 12 CIT 343, 346-49, 685 FSupp. 1252, 
1255-57 (1988). However, the Supreme Court has cautioned that a re- 
mand requires a showing that the failure to raise an issue was not the 
result of a lack of due diligence on the part of the claimant. ILWU Local 
142 v. Donovan, 12 CIT 87, 91,678 FSupp. 307, 310 (1988) (citing Toledo 
Scale Co. v. Computing Scale Co., 261 U.S. 399, 424-25 (1923). To the 
extent Hoogovens could have raised issues concerning the calculation of 
the constructed export price during the course of the administrative 
proceedings, the Court finds it appropriate to require the exhaustion of 
administrative remedies and will not remand this issue to Commerce. 


II. “Retroactive” Application of New Methodology 

In this review, Commerce used the new, post-Uruguay Round curren- 
cy conversion standard to convert home market prices to U.S. dollars. 
Hoogovens claims that Commerce’s “retroactive” application of the 
new methodology was an unlawful abuse of discretion and that Com- 
merce should have applied the methodology in effect during the period 
under review. It argues that an exporter can not price its merchandise 
fairly, in accordance with the U.S. antidumping law, if it can not antici- 
pate the methodologies Commerce will apply in a potential antidumping 
investigation. 

Hoogovens’ claims are without merit. The statute clearly states that 
changes enacted in the Uruguay Round Agreements Act shall apply to 
all administrative reviews initiated after January 1, 1995. See Uruguay 
Round Agreements Act, Pub. L. No. 103-465 §291, 108 Stat. 4809, 4931 
(set out as anote under 19 U.S.C. § 1671 (1994)). The current review was 
initiated in September 1995. 

Commerce is granted authority to issue regulations to implement the 
antidumping statute under 5 U.S.C. $301. See also 19 US.C. 
§§ 1673-1677h. Its application of the regulations must be reasonable 
and consistent with the statute. Melamine Chem. v. United States, 732 
F.2d 924, 928 (Fed. Cir. 1984) (citations omitted). Here, Hoogovens does 
not contest the reasonableness of the new currency conversion regula- 
tion. 

Given the retrospective nature of Commerce’s administrative re- 
views, an exporter can not expect to predict exactly its potential anti- 
dumping duty liability at the time of import into the United States. See 
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D & L Suppy Co. v. United States, 17 CIT 1419, 1422-23, 841 F. Supp. 
1312, 1315 (1993) (“the uncertainty of knowing the final amount of du- 
ties due at the time of entry is simply an inherent part of importing mer- 
chandise into the United States.”) 

Hoogovens had notice for purposes of this review of the change in 
methodology when Commerce began to apply the “date of sale,” or daily, 
exchange rates in its first post-Uruguay Round antidumping calcula- 
tions in October 1995. See e.g., Polyvinyl Alcohol From Taiwan, 60 Fed. 
Reg. 52,651, 52,653 (Dep’t Commerce 1995) (prelim. det. sales at less 
than fair value). In March 1996, Commerce issued a notice of change in 
conversion methodology confirming that the new methodology applies 
with respect to all investigations and reviews requested after the Uru- 
guay Round Agreements Act went into effect on January 1, 1995. Notice: 
Change in Policy Regarding Currency Conversions, 61 Fed. Reg. 9,434 
(Dep’t Commerce 1996). 

For the above reasons, the Court finds that Commerce acted in accor- 
dance with the law in its application of a daily exchange rate methodolo- 
gy. 


III. Evidence to Support Finding of No Reimbursement 


Bethlehem Steel argues that evidence on the record does not support 
Commerce’s finding of no reimbursement. In particular, it argues that 
Hoogovens’ revised agency agreement and cash deposit refunds from 
Hoogovens USA to Hoogovens constitute nothing more than a post hoc 
attempt by Hoogovens to avoid application of the reimbursement regu- 
lation. (Bethlehem Steel Br. Supp. Mot. J. at 34-42 (Public Version).) 

“As a general rule, an administrative agency must articulate the rea- 
sons supporting its decision, enabling the court to review whether the 
agency acted arbitrarily.” Shieldalloy Metallurgical Corp. v. United 
States, 20 CIT ; , 947 F Supp. 525, 529 (1996) (citations 
omitted). Commerce has done so here, stating that “[t]he issue is not 
when the arrangement to reimburse was abrogated, but rather whether 
there is an agreement to reimburse antidumping duties to be assessed at 
the time of the final results.” Final Results at 18,478 (emphasis added). 

Commerce must base its decisions on substantial evidence found in 
the record. Consolidated Edison, 305 U.S. at 229. Here, Commerce 
based its finding on 1) the revised agency agreement, which purports to 
eliminate reimbursement of antidumping duties, and 2) evidence of 
Hoogovens USA’s refund of cash deposits to Hoogovens. Final Results 
at 18,478. Commerce found that, at the time of the Final Results, Hoog- 
ovens no longer had an agreement to reimburse its importer for anti- 
dumping duties assessed on U.S. sales and, further, that the importer 
had reimbursed Hoogovens for cash deposits paid. Jd. The agency agree- 
ment and refunds constitute substantial evidence to support this find- 
ing. 

Bethlehem Steel further argues that Commerce based its determina- 
tion on information placed on the record without adequate opportunity 
for comment, analysis or verification. This argument is without merit. 
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lhe revised agency agreement and refund receipts were placed on the 
record on September 27, 1996, approximately six and one-half months 
prior to issuance of the Final Results. (See Conf. Doc. 30.) It is that evi- 
:that Commerce relied upon to find no reimbursement. Final Re- 
18,478. On March 25, 1997, Commerce issued a supplemental 
questionnaire requesting information on the source of funds with which 
Hoogovens USA repaid Hoogovens for uncollected antidumping duties. 
Dep’t Suppl. Questionnaire, Pub. Doc. 97.) Hoogovens responded to 
that request on March 28, 1997 by supplying information on a loan from 
its bank in the Netherlands to Hoogovens USA. (Hoogovens Resp. 
Dep’t’s Mar. 28, 1997 Suppl. Questionnaire, Pub. Doc. 98.) Commerce 
then issued its Final Results on April 15, 1997. 
Bethlehem Steel objects to the timing of Hoogovens’ March 28 re- 
sponse. The statute requires Commerce to provide parties with “reason- 
time” to respond to information submitted during the course of a 
proceeding. 19 U.S.C. § 1677m(g). The statute, however, also imposes 
time limits within which Commerce must complete its administrative 
reviews. 19 U.S.C. § 1675(a)(3)(A). Commerce gave Bethlehem Steel two 
days to comment on Hoogovens’ supplemental response, a response pe- 
riod shortened in order to meet the statutory deadline for issuing final 
results. When Bethlehem Steel filed its comments, it did not complain 
about the abbreviated response time. (See Pet’r’s Cmts. on Hoogovens’ 
Mar. 28, 1997 Submission Pub. Doc. 99 (Mar. 31, 1997).) By failing to 
protest at the time of its response, Bethlehem Steel failed to exhaust its 
administrative remedies within the meaning of 28 U.S.C. § 2637(d) 
1994). Thus, it cannot now claim that it had an inadequate opportunity 
to comment on the supplemental information. 
Finally, Bethlehem Steel argues that Hoogovens must be reimbursing 
its importer because Hoogovens USA is financially incapable of assum- 
s the cost of antidumping duties. Commerce’s regulations require 
nly that, when merchandise is liquidated, an importer file a certificate 
stating that it will not be reimbursed by the manufacturer, producer, 
seller or exporter for antidumping duties assessed on the imported mer- 
chandise. 19 C.FER. § 353.26(b). Nowhere in the regulations is Com- 
merce required to verify the financial capability of the importer to pay 
for antidumping duties. Commerce evidently has recognized the poten- 
tial for abuse, and is aware of its obligation to scrutinize data provided 
by a party. For example, in the Final Results, Commerce noted that 


[b]ecause Hoogovens previously had an agreement to reimburse 
duties, and continues to advance the funds to cover cash deposits, in 
future reviews [Commerce] will thoroughly monitor the refund of 
cash deposits, scrutinize the operation of the agreement, and ex- 
amine whether there is any inappropriate financial intermingling, 
to ensure that reimbursement does not recur. 


Final Results at 18,478. In this review, Commerce’s supplemental ques- 
tionnaire and Hoogovens’ response enabled Commerce to investigate 
the potential for inappropriate financial intermingling. Apparently 
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Commerce found no evidence of abuse. Such a finding is within its dis- 
cretion; Commerce was not obligated as a matter of law to find that the 
loan data nullified the agency agreement and refund receipts for pur- 
poses of the reimbursement regulation. Commerce’s finding of no reim- 
bursement is, therefore, in accordance with law and entitled to 
deference. 

[V. Antidumping Duties Not “Import Duties” or “Costs” 

Bethlehem Steel argues in the alternative that, if Commerce does not 
apply the reimbursement regulation, it should deduct antidumping du- 
ties from U.S. price under 19 U.S.C. § 1677a, which requires Commerce 
to reduce the U.S. price by “the amount, if any, included in such price, 
attributable to any additional costs, charges, or expenses, and United 
States import duties, which are incident to bringing the subject mer- 
chandise * * * to the place of delivery in the United States[.]” 19 U.S.C. 
§ 1677a(c)(2)(A) (1994). Bethlehem Steel argues that antidumping du- 
ties are “United States import duties” or, alternatively, other “costs, 
charges or expenses” which are “incident to bringing the subject mer- 
chandise from the place of shipment * * * to the place of delivery in the 
United States[.]” Id., cited in (Bethlehem Steel Br. in Support Mot. J. 
Under R. 56.2, Public Version at 59, 69-70). 

This issue was raised and addressed in Hoogovens I, Slip. Op. 98-27 at 
17-20. Subsequent changes in the wording of § 1677a provide no basis 
for revisiting the issue. For the reasons stated in that opinion, therefore, 
the Court finds that Commerce’s rationale for not deducting antidump- 
ing duties under § 1677a(c) is a permissible construction of the statute. 
Commerce’s decision not to deduct antidumping duties as a cost or im- 
port duty from U.S. price is in accordance with the law. 

V. Correction of Ministerial Errors in “Amended Final Results” 

Bethlehem Steel argues that, because Commerce’s correction of min- 
isterial errors in the Amended Final Results was untimely and may not 
have been correct as a procedural matter, the Final Results should be 
remanded to Commerce to correct the errors referenced in the Amended 
Final Results. As no party contests the merits of the corrections, the 
Court will not remand them. 

Commeree is given authority to correct ministerial errors “within a 
reasonable time after the determinations are issued.” 19 U.S.C. 
§ 1675(h) (1994). Once a judicial proceeding has commenced with the 
filing of a summons, however, Commerce should not make ministerial 
corrections without the Court’s permission. Zenith Elecs. Corp. v. 
United States, 12 CIT 932, 699 FSupp. 296 (1988), aff'd 884 F.2d 556 
(Fed. Cir. 1989) (to avoid conflict with Court’s authority, Commerce 
must apply for permission to amend final determinations once judicial 
proceeding has commenced); see 19 U.S.C. § 1516a(a)(2)(A) (1994); 28 
U.S.C. § 2632(c) (1994) (an action is commenced with the filing of asum- 
mons). 

In this case, Commerce issued its Amended Final Results after sum- 
monses had been filed. Because this action had commenced, Commerce 
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should not have made ministerial changes without the permission of 
this Court. However, in this case, a remand would be pointless, as nei- 
ther party protests the corrections made by Commerce. In the interest 
of judicial and administrative efficiency, and without deciding on the 
merits of the corrections, the Court will allow the corrected calculations 
to stand as published in the Amended Final Results. 


CONCLUSION 
The Court sustains Commerce’s Final Determination. 


(Slip Op. 98-146) 
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OPINION 


POGUE, Judge: This matter is before the Court on Defendant’s Motion 
for Summary Judgment. See USCIT R. 56. In the underlying action, the 
government seeks to recover antidumping duties and interest on six en- 
tries of steel tubing imported from Taiwan by Defendant JICK (USA) 
Industrial Corporation (“SICK”). The Court has jurisdiction pursuant 
to 28 U.S.C. §1582 (2) & (3)(1994). 


BACKGROUND 


On March 27, 1989, the Department of Commerce (“Commerce”) is- 
sued an antidumping duty order applying to certain carbon steel tubing 
from Taiwan. Light-Walled Welded Rectangular Carbon Steel Tubing 
From Taiwan, 54 Fed. Reg. 12,467 (Dep’t Commerce 1989)(antidump- 
ing duty ord.)(“Order”). JICK imported merchandise during the 
1990-91 period covered by the second annual administrative review of 
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the Order. The preliminary results of that administrative review sus- 
pended liquidation of the covered merchandise. Light-Walled Rectangu- 
lar Carbon Steel Tubing From Taiwan, 57 Fed. Reg. 4,862, 4,863 (Dep’t 
Commerce 1992)(prel. results admin. rev.). 

The final results of the second administrative review were published 
on June 9, 1992. Light-Walled Rectangular Carbon Steel Tubing From 
Taiwan, 57 Fed. Reg. 24,464 (Dep’t Commerce 1992)(final results 
admin. rev.)(“Final Results”). JICK’s 1990-91 entries, however, were 
not liquidated until 1995. 


STANDARD OF REVIEW 

Rule 56 of this court permits summary judgment when “there is no 
genuine issue as to any material fact * * *.” USCIT R. 56(d); see also Ce- 
lotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 248, (1986); Glaverbel Société Anonyme uv. 
Northlake Mktg. & Supply, Inc., 45 F.3d 1550, 1560 (Fed. Cir. 1995); 
Mingus Constructors, Inc. v. United States, 812 F.2d 1387, 1890-91 (Fed. 
Cir. 1987). 

In considering whether material facts are in dispute, the evidence 
must be considered in a light most favorable to the non-moving party, 
drawing all reasonable inferences in its favor, as well as all doubts over 
factual issues. See Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970); 
Anderson, 477 US. at 252; Mingus, 812 F.2d at 1390-91. Nevertheless, 
“when a motion for summary judgment is made and supported * * * an 
adverse party may not rest upon the mere allegations or denials of the 
adverse party’s pleadings, but * * * must set forth specific facts showing 
that there is a genuine issue for trial.” USCIT R. 56(f). Once it is clear 
there are no material facts in dispute, a case is proper for summary adju- 
dication. 


DisSCUSSION 

Defendant claims that Commerce’s delay in liquidation violates the 
four-year limitation on liquidation imposed by section 1504 of the anti- 
dumping duty statute. Def.’s Mem. Sup. Mot. Summary J. (“Def.’s 
Brief”) at 4. Defendant alleges the “suspension [of liquidation of the 
merchandise] was lifted on June 9, 1992, the date of publication of the 
final results of the second administrative review * * *.” Id. at 6. 

The Final Results, however, state: “[t]he Department shall deter- 
mine, and the Customs Service shall assess, antidumping duties on all 
appropriate entries. Individual differences between United States price 
and foreign market value may vary from the percentage stated above. 
The Department will issue appraisement instructions directly to the 
Customs Service.” 57 Fed. Reg. at 24,464. The Final Results did not ex- 
plicitly lift the suspension of liquidation. 

The government claims that the suspension was lifted by unpub- 
lished e-mail instructions from Commerce to Customs on January 13, 
1995. Pl.’s Mem. Opp’n Mot. Summary J., Ex. A. That document, among 
other things, states: “[t]hese instructions constitute the immediate lift- 
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ng of suspension of liquidation of entries for the merchandise and peri- 
t listed *.” Id. at Par. 2 
Thus, it is clear that the Final Results do not contain liquidation in- 


uctions from Commerce to Customs. Rather, those instructions were 
issued two and a half years later. Defendant’s motion seeks to test the 
egality of that delay. 
Liquidation is “the final computation or ascertainment of the duties 
drawback accruing on an entry” of merchandise. 19 C.FR §159.1 
198). By statute, any entry not liquidated within four years of the date 
or withdrawal from warehouse is “deemed liquidated” at the 
nount initially asserted by the importer “unless liquidation continues 
suspended as required by statute or court order.” See Section 
of the Tariff Act of 1930, as amended, 19 U.S.C. §1504(d)(1988). 
1675(a) provides for the retrospective assessment of anti- 
g duties after an annual administrative review of antidumping 
orders. 19 US.C § 1675(a)(1988). To establish harmonious inter- 


ntry 


+ 
n 


itions of section 1675(a) and section 1504(d), this Court has held 
that because of 1675(a), the suspension of liquidation during the annual 
ew is required by statute. American Permac, Inc. v. United States, 10 
535, 538-39, 642 F Supp. 1187, 1190-91 (1986); see also Ambassa- 
of Florsheim Shoe v. United States, 748 F.2d 1560, 1565, 3 Fed. 
28, 34 (1984).! Consequently, the annual review operates to meet 
requirements for suspension established by section 1504(d). See 
ican Permac, Inc. v. United States, 16 CIT 672, 678, 800 F. Supp. 

152, 958 (1992), aff'd, 996 F 2d 1236 (Fed. Cir. 1993). 
ere, the Final Results were issued on June 9, 1992, but the liquida- 
nstructions were not issued until January 13, 1995. The govern- 
however, offers no explanation for what appears to be an 
traordinary delay in issuing the liquidation instructions. Neverthe- 
ss, section 1675 imposes no penalty for such a delay. Commerce com- 
pletes its administrative review by issuing its liquidation instructions to 
Customs and by lifting the suspension of liquidation. “When such a sus- 
pension of liquidation is removed, the entry shall be liquidated within 90 

aays therefrom.” 19 U.S.C. §1504(d). 

Defendant offers no authority for the proposition that the adminis- 
trative review is terminated before the liquidation instructions are is- 
sued. Rather, Defendant argues that “[t]he Government had all the 
information it needed to liquidate the subject entries on June 9, 1992.’ 
Def.’s Brief at 4. In addition, the Court cannot accord a presumption of 
good faith to the Government’s unexplained two and a half year delay.” 
Nonetheless, on the Defendant’s Motion for Summary Judgment, the 
Court must draw all inferences in favor of the non-moving party. It ap- 


ed here were resolved under the version of the statute that provided for mandatory annual 
190 S.( 675(a)(1982). The Court recognizes that reviews must now be reque asted. See 
vertheless, this difference does not change the outcome of the present case 


é inal —— that in all administrative actions there isa ee od faith on the 
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pears that Customs could not commence liquidation until the suspen- 
sion of liquidation was lifted. Accordingly, on this record, the Court 
cannot test the government’s fidelity to section 1504. Therefore, the De- 
fendant’s motion must be and is hereby denied. 
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